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STATEMENT OF QUESTIONS PRESENTED 
The questions presented by this appeal are: 


1. Whether the trial court erred in failing to direct a 
verdict of acquittal on the ground that there is no credible 
evidence identifying defendant as the person who com- 
mitted the alleged offenses. 


2. Whether the trial court erred in failing to direct a 


verdict of acquittal on the ground of entrapment and in 
refusing to charge the jury on the issue of entrapment as 
a ground for acquittal of defendant. 
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Vv. 


Unrrep States or America, Appellee. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


An indictment was filed on June 12, 1961, in the United 
States District Court for the District of Columbia, charging 
defendant-appellant (herein called ‘‘defendant’’) with 
violations of 26 U.S.C. § 4705(a), 26 U.S.C. § 4704(a), and 
21 U.S.C. § 174 (J.-A. 1-2). Jurisdiction was vested in the 
District Court by 18 U.S.C. § 3231. After trial, defendant 
was found guilty on December 19, 1961. Final judgment 
and commitment were entered by the District Court on 
January 26, 1962 (J.A. 35-36). Pursuant to motion filed 
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January 29, 1962, by defendant in proper person, the 
District Court on February 5, 1962, granted his application 
to proceed on appeal in forma pauperis. Defendant’s notice 
of appeal pursuant to Rule 37 of the Federal Rules of 
Criminal Procedure was filed on February 6, 1962 (J.A. 
36). Jurisdiction of this Court is invoked under the Act 
of June 25, 1948, c. 646, 62 Stat. 929, as amended, 28 U.S.C. 
§ 1291. 


STATEMENT OF CASE 


At about 3:15 a. m. (J.A.5) on March 25, 1961 (J.A. 3-4), 
Joseph W. Heath, a policeman working as an undercover 
agent for the Narcotics Squad (J.A. 3), was at 14th and T 
Streets, Northwest, in his 1958 Ford convertible (J.A. 4). 
He there met Turner (J.A. 5), and together they drove to 
Westbrook’s Restaurant in the 1200 block of 7th Street 
(J.A. 5) where Heath gave Turner $6 in Metropolitan 
Police advance funds (J.A. 5) to purchase narcotics (J.A. 
7). Heath did not go into the restaurant (J.A.5). Turner 
did (J.A. 5, 7) and returned in about five minutes (J.A. 7) 
accompanied by Carmellita Lindsey, a man now said by 
Heath to be defendant Johnson, and another man not 
identified by name (J.A. 8-9). The four got into Heath’s 
ear (J.A. 8), Turner in the front with Heath (J.A. 8-9, 14- 
15), while the other three got in the back seat (J.A. 8-9); 
the top of the car was up (J.A. 15) (it will be noticed that 
a convertible has no dome light), it was dark, the hour, 
3:20 a. m. (J.A. 4), defendant is a darkly pigmented Negro, 
and Heath had never before seen the man now said by 
Heath to be defendant Johnson (J.A. 15). 


The man said to be Johnson told Heath to drive to 11th 
and Euclid Streets (J.A. 8). On arrival there he told 
Heath to drive around the corner, which Heath did and 
parked the car in the 2500 block of 12th Street (J.A. 8). 
Carmellita Lindsey, Turner, and the man not identified 
by name handed a quantity of money to the man said to 
be Johnson, who then walked south to and west along 
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Clifton Street, whence he presently returned and got into 
the back of the car, seating himself on the right side of the 
back seat (J.A. 9). The man said to be Johnson handed 
Turner a quantity of capsules, told Turner he was ‘‘keeping 
one for doing,’’ and instructed Heath to drive to 14th and 
Fairmont Streets, which Heath did (J.A. 9). There all 
but Heath and Turner left the car, after which Heath drove 
on with Turner down 14th Street to the 2200 block (J.A. 9). 
There Turner handed Heath three of the capsules he had 
received from the man said to be Johnson (J.A.9). Heath 
then drove Turner to the 1500 block of U Street and let him 
out, after which Heath went home (J.A. 10). The three 
capsules so obtained by Heath contained a white powder 
(J.A. 9) which proved to contain an opium alkaloid (J.A. 
10). 


At the conclusion of all the evidence, the defense moved 
for a judgment of acquittal (J.A. 17, 20-21). Defense 
counsel argued entrapment; he also stated to the Court 
that defendant ‘‘simply denies that he was present,’’ (J.A. 
19) in effect a challenge to the credibility of the evidence 
purporting to identify defendant Johnson as the person 
who committed the alleged offense. The defense motion 
was overruled. (J.A. 17, 21). 


Defense counsel also requested that the District Court 
instruct the jury as to entrapment, but this request was 
refused (J.A. 22-24), to which refusal defense counsel 
noted his objection (J.A. 33). 


The jury returned a verdict of guilty on all counts (J.A. 
34). The Court rendered judgment sentencing defendant 
to 7 years imprisonment on Count One; 7 years on Count 
Three, to run concurrently with the sentence on Count One; 
and 1 to 7 years on Count Two, to run concurrently with the 
sentences on Counts One and Three (J.A. 35-36); from 
which judgment this appeal is taken. 
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RULES INVOLVED 


... The court on motion of a defendant or of its 
own motion shall order the entry of judgment of ac- 
quittal of one or more offenses charged in the indict- 
ment or information after the evidence on either side 
is closed if the evidence is insufficient to sustain a 
conviction of such offense or offenses. ... F. R. Crim. 
P. 29(a). 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be furnished 
to adverse parties. The court shall inform counsel 
of its proposed action upon the requests prior to their 
arguments to the jury, but the court shall instruct the 
jury after the arguments are completed. No party 
may assign as error any portion of the charge or omis- 
sion therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. ...F. R. Crim P. 30. 


STATEMENT OF POINTS 
The points on which defendant relies in this appeal are: 


1. The trial court erred in failing to direct a verdict of 
acquittal on the ground that there is no credible evidence 
identifying defendant as the person who committed the 
alleged offenses. 


2. The trial court erred in failing to direct a verdict of 
acquittal on the ground of entrapment and in refusing to 
charge the jury on the issue of entrapment as a ground for 
acquittal of defendant. 


SUMMARY OF ARGUMENT 


This appeal presents two serious abuses in the adminis- 
tration of criminal justice routinely practiced by police and 
prosecutors, namely (1) dangerously cavalier testimonial 
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evidence ‘‘identifying’’ the defendant, spotlighted in open 
court, as the person who committed the crime and, (2) 
entrapment practices by the Narcotics Squad undercover 
agents. The first of these is typified by a 1924 decision 
of this Court which was one of the miscarriages of justice 
leading to enactment of federal legislation to indemnify 
innocent victims of erroneous conviction and imprisonment. 
The second was roundly condemned by this Court en banc 
only last month in Hansford v. United States, U.S. App. 
DC. , F.2d __, controlling here. 


The testimony of Officer Heath is the only evidence of 
the events constituting the alleged offense. The courtroom 
procedure in connection with his testimony purporting to 
identify defendant was devoid of even rudimentary safe- 
guards against misidentification. He did not describe in 
any way the one who committed the crime, nor did he select 
defendant from an assemblage of generally similar persons; 
Heath merely ‘‘identified’’ Johnson by his courtroom loca- 
tion at defense counsel’s table. The circumstances of the 
alleged offense were such as to make Officer Heath’s identifi- 
cation incredible. The events took place at the darkest hour 
of the night; the convertible top was up, necessarily accen- 
tuating the darkness of the back seat where the actual 
offender was seated, and the car was unlighted; Johnson 
is a darkly pigmented Negro, and it will be judicially 
noticed that, because of his color, a Negro’s facial features 
are difficult to discern at night. Moreover, Officer Heath’s 
‘identification’? was the most unreliable of all types, that 
of a stranger by a stranger. This evidence clearly was 
insufficient to sustain a conviction, and it was the court’s 
duty, in such circumstances, to direct the entry of a judg- 
ment of acquittal. 


Officer Heath’s testimony conclusively shows entrapment. 
He initiated the sequence of events culminating in the al- 
leged offense, he supplied Police Department advance funds 
for the purchase of narcotics, he furnished transportation 
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in his own automobile throughout the course of the events 
constituting the criminal activity, he actively participated 
at almost every stage of the crime, and he was, himself, the 
ultimate purchaser of the narcotics. There is no evidence 
whatsoever of any predisposition on the part of defendant 
to commit the alleged offense, or toward any other criminal 
conduct—much less any knowledge on the part of Officer 
Heath that there might be such predisposition. The judge 
should have directed a verdict of acquittal or dismissed the 
indictment on the ground of entrapment, and, in any event, 
it was reversible error to refuse to charge the jury on 
that issue. 


ARGUMENT 


I. THE EVIDENCE WAS INSUFFICIENT TO IDENTIFY DEFEND- 
ANT AS THE PERSON WHO COMMITTED THE ALLEGED 
OFFENSE 

The instant case—which involves identification of a 
stranger by a stranger in circumstances affording minimal 
opportunity to observe—emphasizes the need for the most 


rigorous application of approved criteria for testing testi- 
monial identification by the single prosecution witness. 
‘¢The burden was on the people not only to prove, beyond 
a reasonable doubt, the commission of the crime charged, 
but they were further required to prove in the same degree 
that defendant was the person who committed it.’” 


The only evidence associating defendant with the events 
of the morning of March 25, 1961, was the testimony of 
Officer Heath that the man sitting at the defense counsel’s 
table, and seated beside defense counsel, was the man who 
came out of Westbrook’s Restaurant and later went around 
the corner of Clifton Street to procure the heroin capsules 
(J.A. 3-4). This ‘‘identification’’ was of no greater validity 


1 People v. Gold, 361 Ml. 23, 196 N.E. 729, 732 (1935). This principle 
is not subject to question. See, ¢.g., People v. Peck, 358 Ill. 642, 193 N.E. 
609 (1934); People v. Fiorita, 339 Ill. 78, 170 N.E. 690 (1930); see also 
for an especially well-reasoned analysis People v. Cassidy, 160 App. Div. 651, 
146 N.Y.S. 15 (2d Dept. 1914). 
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than were the witness to have pointed out the trial judge, 
who was similarly ‘‘identified’? by her location in the 
courtroom. And it must be borne in mind (a) that defend- 
ant was a stranger to Officer Heath, (b) that the only time 
Heath allegedly had seen defendant prior to trial was 
between 3:20 (J.A. 4) and about 3:50 (J.A. 9, 14-15) in the 
early morning, (c) that defendant is a darkly pigmented 
Negro, whose features would be difficult, if not impossible, 
to discern in the dark of night, and (d) that the man said to 
have committed the offense sat in the right rear seat of 
the top-up convertible—which has no dome light, further 
reducing Heath’s opportunity to observe him from the 
driver’s seat, 


Despite these patent dangers of false identification, none 
of the accepted safeguards were used. No attempt was 
made to elicit a verbal description of the actual participant 
in the alleged offense, cither of his size, distinguishing 
facial or other physical characteristics, clothing, voice, or 
other mannerisms; nor had Officer Heath at any time—much 
less in the courtroom—picked defendant from a line-up 
or other assemblage of persons of similar stature, build, or 
appearance. Most important, although fingerprint evidence 
was obviously available, none was adduced; contrast United 
States v. Pisano, 193 F. 2d 361, 364 (7th Cir. 1951). The 
true offender’s fingerprints must have been on the interior 
and exterior of the right rear door of Heath’s car. 


As Wigmore pointedly warns us, ‘‘Some of the most 
tragic miscarriages of justice have been due to testimonial 
errors in this field...’’ 3 Wigmore § 786a; see also Green- 
leaf on Evidence (15th Ed.) vol. 3, § 30. And as another 
writer says, ‘‘The books are full of instances where inaccu- 
rate evidence as to identity has consigned unfortunate 
beings to the prison and the gibbet.’? 3 Rice on Evidence, 
§$ 300, 304. 


Typical of the miscarriages so referred to by Wigmore, 
Greenleaf and Rice, is a case in this jurisdiction reported 
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by Proressor Borcuarp in Convictine THE INNOCENT, a 
work which figured prominently among the forces which 
led to enactment of the federal statute (28 U.S.C. §§ 1495, 
2513) to indemnify victims of unjust conviction and impris- 
onment.2 Relevant excerpts from Professor Borchard’s 
work are reproduced in the appendix to this brief, including 
(at pp. 20-24) his account of the bitter experience of 
Robert W. Sisson and Maurice J. Sullivan, whose errone- 
ous conviction on testimonial evidence misidentifying them 
with the crime was affirmed by this court in Sisson v. 
United States, 54 App. D. C. 189, 295 Fed. 1010 (1924). 
On investigation and recommendation by the Attorney 
General,’ President Coolidge pardoned Sisson and Sullivan 
on July 12, 1924, after they had spent over a year and a 
half in the Lorton reformatory for a crime of which they 
were innocent but of which they had been convicted on 


2See S. Rep. No. 202, 75th Cong., 1st Sess. (1937), and H. R. Rep. 2299, 
75th Cong., 3d Sess. (1938), set forth virtually in their entirety in United 
States v. Keegan, 71 F. Supp. 623, 630-35 (S.D.N.Y. 1947). Professor 
Borchard’s efforts since 1912 to induce Congress to enact such legislation 
are recited in these reports of both the Senate and House Judiciary Com- 
mittees, and the House report contains (p. 4) the following reference to 
ConvIcTING THE INNOCENT (see p. 635 of the Keegan opinion) : 


‘¢The committee also calls attention to the many cases of the innocent 
who served years in prison, only to find later that injustice was done, 
as cited in the book by Prof. Edwin Borchard entitled ‘Convicting the 
Innocent.’ ...’? 


3 United States Attorney General’s Report, 1925, p. 386. The Attorney 
General’s recommendation is there epitomized as follows: 


‘After the judgment had been affirmed, but before petitioners had 
been committed to serve their sentences, it developed that 7 men, who 
were then serving sentence for committing the assault with which the 
petitioners were charged, made affidavits to the effect that the appli- 
cants [Sisson and Sullivan] were not present when the assault was 
committed and knew nothing whatever about it. The United States 
attorney expressed himself as being satisfied that the petitioners were 
innocent of the crime of which they were convicted, and recommended 
that they be pardoned, in which recommendation the trial judge con- 
curred. The Attorney General advised that they be granted full and 
unconditional pardon.’’ 
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testimonal evidence of ‘‘identification,’’ the like of which 
is the basis for ‘‘identification’’ of defendant Johnson in 
the present litigation. 


The Sisson-Sullivan case is the only one that we have 
discovered in this jurisdiction involving unjust conviction 
through misidentification. There have been many such 
elsewhere, however, as shown in excerpts from Professor 
Borchard’s work set forth at pages 17-20 of the appendix 
hereto. See also many such cases collected by Judge Jerome 
Frank and his daughter Barbara.‘ 


With his customary constructive approach to evidentiary 
problems, Wigmore delineates reliable procedures and tests 
which ought to be utilized in cases of testimonial identifica- 
tion, but frequently neglected by the police and sometimes 
the courts. He first points out that the situation ‘‘calls for 
caution, in that testimonial assertions to identify must be 
accepted only after the most careful consideration.’’ 3 
Wigmore § 786a. It ‘‘also calls for precaution in taking 
measures beforehand objectively to reduce the chances of 
testimonial error.”? Jd. Thus, ‘‘At the time of original 
observation [here March 25, 1961], the investigator (police) 
should obtain from the observer [Officer Heath] a note of 
any marks of the personality observed, so that there will be 
less need to depend later on the observer’s memory.’’ Id. 
This precaution was not taken. Second, ‘‘At the time of 
presenting for recognition, whether upon arrest or at trial 
in the courtroom, ... the person to be identified should be 
clothed and placed (so far as feasible) in the same condi- 
tions as when originally observed [in this case the dark of 

4 Jerome FRANK and BARBARA FRANK, Nor GUvILTY (1957), describing 
instances of unjust conviction and imprisonment because of mistaken identity, 
as follows: Gerald Growden (murder), pp. 190-91; Alvernon Lytle (bank 
robbery), p. 191; Glenn Davis, Bill Hathaway, and Herschel MeCarn (armed 
robbery), pp. 191-92; Edward Chalk (resisting arrest), p. 194; Anthony Piano 
(armed robbery), p. 196; Roy Eaton (robbery), p. 196; Pat Metegrano 
(armed robbery), pp. 196-197; Eward A, Hodsdon (assault with intent to 
commit rape), pp. 197-98. 
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night] ... [and] should be presented in the company with 
a dozen others of not too dissimilar personalities.’? Id. 
Again no such precautions were taken here. Wigmore 
states that ‘‘owing to the haste and routine of police and 
trial proceedings, these precautions are (presumably) sel- 
dom taken in official practice.’’ Jd. Yet they are simple, 
obvious, and not unduly burdensome when it is considered 
that a man’s liberty is at stake. In the absence of these 
precautionary measures, such testimonial evidence as was 
adduced respecting defendant Johnson—particularly where 
corroborating evidence such as fingerprints clearly was 
available—is not reliable and is insufficient to support the 
verdict. 


The concern of the courts with the dangers of convicting 
innocent men through misidentification is reflected in their 
decided cases. As said in Commonwealth v. Bird, 152 Pa. 
Super. 648, 33 A. 2d 531, 533 (1943), ‘‘No class of testimony 
is more uncertain and less to be relied upon than that as 
to identity ...’’? Because of such fraility in this field, the 


courts have held that identity evidence ought to be strong 
and cogent. People v. Cassidy, 160 App. Div. 651, 146 
N.Y.S. 15, 22 (2d Dept. 1914). The danger is particularly 
accentuated in the case of purported identification of a 
stranger by a stranger. In People v. Peck, 358 Ill. 642, 193 
N. E. 609, 612 (1934), the Illinois Supreme Court said: 


“In weighing the evidence of identification of one 
stranger by another, the attendant circumstances, to- 
gether with the probability or improbability of afford- 
ing an opportunity for a definite identification, must 
be considered and weighed, for, after all, the identifica- 
tion of one person by another who has never seen him 
before is an opinion or conclusion of the identifying 
witness.”’ 


See also People v. Gold, 361 Ill. 23, 196 N. E. 729, 732 
(1935). It is further necessary to estimate the witness’s 
capacity for perception and his opportunity for observation. 
Cassidy, 146 N.Y.S. at 16, People v. Fiorita, 339 Ill. 78, 170 
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N. E. 690, 694 (1930), and Peck, 193 N. E. at 612. The 
courts repeatedly have admonished the police and the 
prosecution that the proper way to minimize the danger 
of misidentifieation in such ease is ‘‘to have the witness, 
without suggestion from any officers or any interested 
persons, pick out the guilty party from a number of persons 
unknown to the witness.’? People v. Sanders, 357 Tl. 610, 
192 N. E. 697, 702 (1934), People v. Botulinski, 383 Ill. 608, 
50 N. E. 2d 716, 719 (1943); see also Baker v. State, 236 
Ind. 55, 65, 138 N. E. 2d 641, 646 (1956), citing 3 Wigmore 
§ 786a. 


At a minimum, the verdict and judgment below must be 
set aside and the defendant afforded a new trial. However, 
defendant has now been incarcerated nearly a year. It 
would be most unjust to prolong this litigation and hold 
him in jail against the unlikely eventuality of a properly 
authenticated identification and verdict of guilty. No iden- 
tification evidence was excluded, and the prosecution must 
be presumed, therefore, to have adduced all the evidence 
it has on this point. In these circumstances, a new trial 
would serve no purpose, since the prosccution’s evidence 
will not support a verdict that defendant committed the 
alleged offenses. The court’s remand should direct dis- 
missal of the indictment. 


Il, DEFENDANT WAS ENTRAPPED: THE JUDGE SHOULD HAVE 
TERMINATED THE PROCEEDING OR AT MINIMUM 
CHARGED ON THE ISSUE 


The court’s error in entrapment was threefold. 


First, the evidence, introduced exclusively by the Gov- 
ernment and uncontradicted, shows inducement by the 
Narcotics Squad undercover agent to the committing of the 
alleged offense by putting Turner up to the crime and by 
furnishing the automotive transportation to the place of 
the criminal activity and supplying Metropolitan Police 
“advance funds’’ for the narcotics purchase; there is no 
evidence of predisposition by the defendant to this or any 
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other criminal activity; in these circumstances, entrapment 
is shown as a matter of law and the trial judge should have 
directed a verdict of acquittal on that ground. 


Secondly, even if the Government’s evidence entailed an 
inference or other factual conclusion as an intervening 
logical step to a finding of entrapment (which it did not), 
that issue should have been decided by the trial judge 
because entrapment is a matter of judicial policy designed 
to protect the integrity of the court’s process. And this 
function belongs to the judge, not the jury. 


Thirdly, even if the case were properly to be submitted 
to the jury, the trial judge should have granted, and she 
erred in refusing, defense counsel’s request that the jury 
be charged on the entrapment issue. 


The facts here show police-induced criminal activity which 
raises the issue of entrapment, as in this court’s en banc 
decision in Hansford v. United States, D.C. App. , 
May 3, 1962, slip opinion, p. 2 (names altered to conform 
with those in the instant proceeding) : 


‘‘[Officer Heath] of the Narcotics Squad of the Depart- 
ment testified that he furnished the money, supplied by 
the Department, to [John Turner] to make the pur- 
chase. He further testified that he saw [Turner] hand 
the defendant the money, and shortly thereafter he 
observed the latter hand [Turner] a packet subse- 
quently found to contain four capsules of heroin. Thus 
the possibility of entrapment arose.”’ 


Later in the opinion, the court stated that the furnishing 
of police funds for the purchase of narcotics ‘‘points to- 
ward”? official inducement of the crime.* Here there were 
further facts completing the proof of inducement by Officer 
Heath. Heath testified that while driving his own car on 
14th Street, N. W., at 3:15 a. m. he happened to see John 


56. . . the evidence points toward inducement by the Government, as 
in this case it does duo to the use made of Burnett, who had been supplied 
by the Police Department with funds for the purchase .. .’’ 


13 


Turner, stopped his car and engaged Turner in a conver- 
sation. This meeting originated the train of events which 
culminated in the criminal activity. Then Officer Heath 
transported Turner to Westbrook’s Restaurant where 
Heath gave John Turner $6 in Metropolitan Police advance 
funds to purchase narcotics. Heath then transported 
Turner, the man claimed to be defendant Johnson, Car- 
mellita Lindsey, and John Doe to the point in the 2500 block 
of 12th Street where the alleged crime was committed, and 
Officer Heath was the ultimate purchaser of the narcotics. 
The criminal sequence was thus initiated by Heath; funds 
for its commission were furnished by him; and he was an 
active participant in and made a necessary contribution to 
almost every step in the accomplishment of the alleged 
crime. Thus the criminal acts involved here were caused 
by the lawless conduct of the police officer whose duty it was 
to prevent, not to manufacture, crime. 


Once inducement is shown, the Government may then seek 


“*.. to meet the claim of entrapment by showing pre- 
disposition or readiness on the part of the accused to 
commit the offense, the burden of establishing this 
reply to the claim of entrapment falls upon the Gov- 
ernment’’. Hansford, supra, slip opinion p. 10. 


Here the Government did not even attempt to show a pre- 
disposition or readiness to commit this offense or any other 
offense; no evidence whatsoever was introduced in reply 
to the facts showing police-induced criminal activity. 


A. There was Entrapment as a Matter of Law. There 
was no conflict of testimony in this case; the trial record 
consists entirely of evidence introduced by the prosecution 
and all the evidence concerning the events of the early 
morning of March 25, 1961, are contained in Officer Heath’s 
testimony. There was no contradicting testimony and no 
issue of fact for submission to the jury; the indictment 
should have been dismissed. As the Supreme Court held 
in Sherman v. United States, 356 U. S. 369 (1958) : 
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‘““We conclude from the evidence that entrapment 
was established as a matter of law. In so holding, we 
are not choosing between conflicting witnesses, nor 
judging credibility .... [T]he defense called no 
witnesses. We reach our conclusion from the undis- 
puted testimony of the prosecution’s witnesses.’’ At 
p. 373 


The case here should be remanded to the district judge 
with instructions to dismiss the indictment. Sherman, 
supra, p. 378. 


B. Any Factual Issue should have been Decided by the 
Trial Judge. The separate opinion of Mr. Justice Roberts 
in Sorrells v. United States, 287 U. S. 435 (1935) concurred 
in by Justices Brandeis and Stone, founded the defense of 
entrapment on a public policy of protecting the purity of 
government and the integrity of the judicial process. One 
result of this theory is that the trial judge must decide the 
issue of entrapment without a jury: 


‘“‘The enforcement of this policy calls upon the court, 
in every instance where alleged entrapment of a defend- 
ant is brought to its notice, to ascertain the facts, to 
appraise their effect upon the administration of justice, 
and to make such order with respect to the further 
prosecution of the cause as the circumstances require.’’ 
Sorrells, p. 455. 


The more recent Sherman case, supra, was a unanimous 
decision by the entire Court, but Justices Frankfurter, 
Douglas, Harlan and Brennan in a separate expression 
called upon the Court to re-examine its underlying theory 
of entrapment and adopt the views of Justices Roberts, 
Brandeis and Stone in Sorrells. The Court declined to do 
so—but only on the ground that the question had not been 
presented or argued by the parties ‘‘here or below’’. 
Sherman, p. 376. However, the four Justices, sua sponte, 
would have adopted the Roberts-Brandeis-Stone basis for 
the entrapment doctrine. They recognized that entrapment 
is a matter of overriding judicial policy ‘‘aimed at blocking 
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off areas of impermissible police conduct, [a judgment] 
appropriate for the court and not the jury.’’ for ‘‘only the 
court, through the gradual evolution of explicit standards 
in accumulated precedents can [implement this policy] with 
the degree of certainty that the wise administration of 
criminal justice demands.’® Here, however, where the 
operative facts are undisputed, no issue of credibility is 
presented, and there remains only the inferences properly 
to be drawn from those admitted facts, that function can 
as well, and should be, performed by this court. Yunker v. 
Commissioner, 256 F. 2d 130, 133 (6th Cir. 1958); Daniel 
v. First Nat’l Bank, 228 F. 2d 803, 805 (5th Cir. 1956) ; 
Benton v. Commissioner, 197 F, 2d 745, 753 (Sth Cir, 1952) ; 
‘Chicago, B. & Q. R.R. v. United States, 221 F. 2d 811, 812 
(7th Cir. 1955); and Pacific Portland Cement Co. v. Food 
Mach. & Chem. Corp., 178 F, 2d 541, 548 (9th Cir. 1949). 


C. In any Event the Judge should have Charged on En- 
trapment. As shown above, Officer Heath, the Narcotics 
Squad undercover agent, furnished $6 in Metropolitan 


Police advance funds, furnished the automobile transporta- 
tion and became the ultimate purchaser of the narcotics; 
in the words of this court in Hansford, supra, ‘‘Thus the 
possibility of entrapment arose.’’ slip opinion, p. 2. Counsel 
for the defendant specifically requested the trial judge to 
charge the jury on the issue of entrapment (J.A. 22-24); 
the judge refused to do so (J.A. 22-24) ; exception was duly 
taken (J.A. 23, 33). 


While for the reasons above stated, we think it was un- 
necessary and improper to submit the case to the jury at all, 


6 The Separate opinion of Mr. Justice Frankfurter, also concurred in by 
Justices Douglas, Harlan and Brennan in Masciale v. United States, 356 U.S. 
386 (1958) expressed it explicitly thus: 


** Accordingly, I would remand the case to the District Court for deter- 
mination of the issue of entrapment by the trial judge. If he should 
conclude, as the jury was allowed to conclude, that the claim of 
entrapment was not sustained, the conviction would stand, If he reached 
a different result, the indictment should be dismissed.’’ 
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the court clearly was in error (where the case was so sub- 
mitted) in refusing to make the requested charge on entrap- 
ment. The effect of the error is to deprive defendant of 
an absolute defense to the entire indictment. This obviously 
is reversible error. 


CONCLUSION 


Wuenerore, it is respectfully requested that the judgment 
of conviction be reversed and the indictment dismissed. 


Respectfully submitted, 


Marx P, ScHLEFER 
529 Tower Building 
Washington 5, D. C. 
Counsel for Appellant 
(Appointed by this Court) 


June 28, 1962 
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APPENDIX 
Introductory Chapter 


The present collection of sixty-five criminal prosecutions 
and convictions of completely innocent people exemplifies 
the manner in which these mistakes in the administration of 
justice oceur. The cases fall into certain groups. The 
particular errors are so typical that it seems permissible 
to draw certain inferences from them in order that their 
repetition may be minimized and, if possible, avoided. 


Perhaps the major source of these tragic errors is an 
identification of the accused by the victim of a crime of 
violence. This mistake was practically alone responsible 
for twenty-nine of these convictions.! Juries seem disposed 
more readily to credit the veracity and reliability of the 
victims of an outrage than any amount of contrary evidence 
by or on behalf of the accused, whether by way of alibi, 
character witnesses, or other testimony. These cases illus- 
trate the fact that the emotional balance of the victim or 
eyewitness is so disturbed by his extraordinary experience 
that his powers of perception become distorted and his 
identification is frequently most untrustworthy. Into the 
identification enter other motives, not necessarily stimulated 
originally by the accused personally—the desire to requite 
a crime, to exact vengeance upon the person believed guilty, 
to find a scapegoat, to support, consciously or unconsciously, 
an identification already made by another. Thus doubts 


1 Mistaken identity. The number of victims or witnesses who identified 
the accused as the guilty man is indicated after the names of the cases as 
follows: Andrews, 17 witnesses (p. 1); Beck, 14 (p. 8); Boyd, 8 (p. 23); 
Broughton, 3 (handwriting) (p. 29); Collins, 7 (p. 46); Flood, 3 (p. 63); 
Galindo, Hernandez, and Mendival, 4 (p. 74); Greenwald, 5 (p. 80); Everett 
Howell, 5 (p. 100); Frank Howell, 1 (p. 105); Lee, 4 (p. 136); Nedza, 5 
(p. 170); Pezzulich and Sgelirrach, 3 (p. 181); Preston, 1 (p. 194); Purvis, 
1 (p. 210); Shannon and Clements, 3 (p. 218); Stain and Cromwell, 10 
(p. 236); Sullivan, 7 (p. 257); The ‘‘Sydncy Men’’—Berdue, 3 (p. 268) ; 
Thorvik and Hughes, 4 (p. 281); Toth, 1 (p. 286); Wood, 5 (p. 317); 
Barbera, 2 (p. 328); Berner, 5 (p. 330); Klass, 3 (p. 349); Slyter, 1 
(p. 360); Ward, 8 (p. 364); Willis, 4 (p. 367); Zambino, 3 (p. 370). 
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are resolved against the accused. How valueless are these 
identifications by the victim of a crime is indicated by the 
fact that in eight of these cases* the wrongfully accused 
person and the really guilty criminal bore not the slightest 
resemblance to each other, whereas in twelve other cases,* 
the resemblance, while fair, was still not at all close. In 
only two cases‘ can the resemblance be called striking. 


There is not much that the prosecuting or judicial ma- 
chinery can do to prevent some of these particular mis- 
earriages of justice. In many of the cases just mentioned, 
the prosecuting attorney was obliged to take the evidence 
as presented to him, including the uncontrollable perjury 
of vengeful witnesses, and lay it before the jury without 
realization of its worthlessness. Yet in only a few of the 
eases can it be said that no fault, carelessness, or over- 
zealousness can be charged to the prosecution. In this 
group we may by liberality, list sixteen cases.’* In a very 
considerable number, the zealousness of the police or private 
detectives,? or the gross negligence of the police in over- 


2 Andrews (p. 1); Greenwald (p. 80); Hess and Craig (p. 94); Nedza 
(p. 170); Purvis (p. 210); Sullivan (p. 257); Thorvik and Hughes (p. 281) ; 
Jacobs (p. 347). 

3Beck (p. 8); Boyd (p. 23); Collins (p. 46); Frank Howell (p. 105); 
Kimball (p. 123); MeKinney (p. 158); Powell (p. 186); The ‘‘Sydney 
Men’’—Berdue (p. 268); Barbera (p. 328); Berner (p. 330); Willis (p. 
367) ; Zambino (p. 370). 

4 Lee (p. 136); Thornton (p. 277). 

16 Prosecution not at fault. Boorn (p. 15); Evans and Ledbetter (p. 59); 
Kimball (p. 123); McKinney (p. 158); Nedza (p. 170); Olson (p. 176); 
Pezzulich and Sgelirrach (p. 181); Powell (p. 186); Shannon and Clements 
(p. 218) ; Sisson and Sullivan (p. 224) ; Thornton (p. 277); Barbera (p. 328) ; 
Chance (p. 332); Hicks (p. 345); Slyter (p. 360) ; Usher (p. 362). 

17 Overzealousness of police. Andrews (p. 1); Beck (p. 8); Boyd (p. 23); 
Flood (p. 63); ‘‘Frenchy’’ (p. 67); Galindo, Hernandez, and Mendival (p. 
74); Habron (p. 86); McKinney (p. 158); Preston (p. 194); Slater (p. 
228); Thorvik and Hughes (perjury by sheriff) (p. 281); Toth (p. 286); 
Sands (frame-up) (p. 357). Detectives. Johnson (p. 112); Stielow and 
Green (p .245); Hicks (frame-up) (p. 345) ; Klass (p. 349). See also E. J. 
Hopkins, Our Lawless Police (New York: Viking Press, 1931). 
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looking” or even suppressing” evidence of innocence, or the 
prosecution’s overzealousness™ was the operative factor in 
causing the erroneous conviction. Such lapses from the 
impartial enforcement of the law are hardly excusable. 
Yet, without making any claim to generalization, it is 
common knowledge that the prosecuting technique in the 
United States is to regard a conviction as a personal 
victory calculated to enhance the prestige of the prosecutor. 
Except in the few cases where evidence is consciously sup- 
pressed or manufactured, bad faith is not necessarily 
attributable to the police or prosecution; it is the environ- 
ment in which they live, with an undiscriminating public 
clamor for them to stamp out crime and make short shrift 
of suspects, which often serves to induce them to pin a 
crime upon a person accused. 


There should be a review by an appellate court on the 
facts as well as on the law, in cases of felony or at least in 
capital cases, as there is in New York and New Jersey and 
in England and Scotland. Appeals for errors of law only 
often defeat the interests of justice, not only in granting 
new trials on technicalities where no substantial injustice 
can be shown, but in refusing to set aside an unjust verdict 
merely because technical compliance with formal rules is 
established. The Court of Criminal Appeal in England 
and Scotland, fittingly enough, came into being through the 
egregious errors and negligence manifested in the Beck and 


18 Gross negligence of police. Andrews (p. 1); Boyd (p. 23); Broughton 
(p. 29); ‘*Frenchy’’ (p. 67); Galindo, Hernandez, and Mendival (p. 74); 
Greenwald (p. 80); Habron (p. 86); Johnson (p. 112); Slater (p. 228); 
Sullivan (p. 257). 


19 Beck (p. 8); Preston (p. 194). 


20 Overzealousness of prosecution. Beck (p. 8); Boyd (p. 23); Broughton 
(p. 29); ‘*Frenchy’’ (p. 67); Galindo, Hernandez, and Mendival (p. 74); 
Habron (p. 86); Lyons (p. 148); MacGregor (p. 153); Preston (p. 194); 
Prevost (p. 201); Slater (p. 228); The ‘‘Sydney Men’’—Berdue (p. 268); 
Wilson (p. 309). 
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Slater cases. In nearly all our states the appellate courts 
ean reverse a conviction only for errors of law.* They 
are bound by the jury’s finding of fact, however wrong 
they may consider the conclusion. Many of the convictions 
recorded in this volume, though utterly mistaken, were 
affirmed by the highest courts of the state. Contrary to 
the European practice generally, evidence of miscarried 
justice or perjury discovered after final judgment is in 
many American jurisdictions no ground for a new trial, 
because appellate courts maintain their incompetence to 
consider it. A petition for executive clemency becomes then 
the only available remedy. There is no good reason why 
the courts should not remain open to correct substantial 
errors in the administration of justice. 
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Sisson anD SULLIVAN 
Washington, D. C. 


Brentwood Road, Northeast, in Washington, where James 
BR. Keeton and Judson L. Powers lived, was very dark at 
midnight, September 20, 1922. The street was lined with 
shade trees, behind which one might easily hide. 


Keeton and Powers were on their way home from work 
at the Union Station. They were electricians for the Pull- 
man Company. As they approached their rooming house, 
they saw a man sitting on a lawn across the road. A moment 
later several men—seven or eight—sprang out of the 
shadows and attacked them. 


42 The rules for appeal in criminal cases in American states are summarized 
in the Proposed Code of Criminal Procedure (American Law Institute, 1930), 
pp. 597, et seq. Only in a few states, such as Louisiana, Michigan, Pennsyl- 
vania, Rhode Island, and Wisconsin, can a new trial be granted on the ground 
that an accused was prejudiced in his defense and a failure of justice has 
occurred. Ibid., pp. 348-349. See also Report on Criminal Procedure, No. 8, 
National Commission on Law Observance, June 9, 1931, p. 44. 
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Some months previously Keeton and Powers had applied 
for membership in the electrical union, but before they 
were admitted a strike was called and practically all union 
men walked out. Keeton and Powers, however, continued 
at their work and provoked the enmity of several militant 
labor leaders. 


In July, shortly after the strike had been called, Powers 
had been stopped on his way home. After answering 
several questions asked by the little group of inquisitors, 
one of them cursed him and struck at him but he ducked 
and got away. 


This man he later recognized from a police photograph 
as Sullivan, one of those taking part in the September attack 
in front of his home. He and Keeton thought another one 
was a man named Dean, the president of the local electrical 
workers’ brotherhood. <A third they recognized as a fore- 
man at the station named Sisson, who though once friendly 
with Keeton, had later refused to speak to him. The others 
were unknown to them. 


Both were being severely beaten when Powers broke away 
and ran toward the house. At the door he turned and 
shouted, ‘‘I’m going to get the gun.” When he returned 
with the weapon ready to drive his assailants off with 
bullets, he found Keeton alone, staggering toward the house 
moaning and holding his jaw, which was broken in four 
places and 
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injured in five others. He had been struck repeatedly in 
the face by one of the men who used half a brick as a 
weapon. Powers had his friend taken to the hospital and 
then called the police. 


Two days later, as a result of Keeton and Powers’ iden- 
tifications, three men had been arrested—Robert W. Sisson, 
Maurice J. Sullivan, and Earle D. Dean—and each offered 
an alibi. 
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All three had been in the city the night of the assault. 
Dean, with the corroboration of members of his family, 
and a druggist in whose store he claimed to have been late 
that evening, accounted for his time from 11:00 p. m. until 
about 1:00 a. m. He denied that he had been near the 
Union Terminal that night, which contradicted the stories 
of Powers and Keeton that they had seen him in a lunch 
room just before they got on a street car to go home, and 
that he later appeared to be following the street car in an 
automobile. 


He did, however, admit that he had been present the 
night in July that Powers had been first stopped on his way 
home. His description of the incident did not agree exactly 
with Powers’ story but it established the fact that there 
had been trouble at that time. 


Sisson’s wife said her husband seldom went out at night 
and that on the night in question he had gone to bed early, 
that they slept in the same bed together, and that he had 
gone out but once that night. That was early, she said, 
when he went to make a telephone call. Sisson told the 
same story and also said he had never met Sullivan until 
they had both been arrested. 


Sullivan offered the most elaborate alibi. He said he 
knew nothing of the affair until he read about it in a news- 
paper the next morning. Several members of his family 
testified that he went to bed about ten o’clock the night of 
the assault. His wife said he got up about 11:20 to help her 
feed their sick child and that she was up nearly all night 
with the child so that had her husband gone out she would 
have known it. A physician testified that the child had 
been sick and it was established that a prescription had been 
filled for the child next morning. 
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Sullivan’s credibility may have been weakened when it 
was brought out that he had been previously convicted of 
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assaulting his mother-in-law, though in the present case 
she testified for him. 


Despite their alibis, all three men were found guilty. 
Sisson and Dean were sentenced to five years each and 
Sullivan to seven years. A motion for a new trial was 
overruled, and on an appeal the appellate court on Feb- 
ruary 5, 1924, affirmed the convictions. 


The three men had been at the District of Columbia re- 
formatory at Lorton, Virginia, about a year and a half 
when Dean informed the authorities that he had a confession 
to make. He named seven men and said that they and 
himself were the men who had assaulted Keeton and 
Powers and that Sisson and Sullivan had had nothing to 
do with it. 


He admitted that he had been in the automobile which 
Keeton said followed the street car. He said he had followed 
the two men but a few blocks and then taken a short cut to 
their home to arrive ahead of them. It also appeared that 
a man named Smith, one of the assailants, looked like 
Sisson, which might account for the identification of Sisson. 


Sullivan, it was discovered, had been in an auto with one 
of the assailants about eight o’clock the night of the attack 
and wanted to admit this at his trial but had been pre- 
vented from doing so by the strike committee on the promise 
that the committee would make a ‘‘clean breast’’ of the 
affair at the proper time. 


All seven men named by Dean pleaded guilty, but got off 
much more lightly in the matter of sentences than had 
Sisson and Sullivan. Instead of the five- and seven-year 
terms given Sisson and Sullivan, respectively, three of the 
men actually guilty of the crime got three years each, two 
others were sentenced to two and a half years, and the 
other two got a year and a half each. 
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On July 12, 1924, President Coolidge pardoned Sisson and 
Sullivan, who had spent over a year and a half in the 
reformatory for a crime of which they were innocent. 


eoee 
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Again we have a conviction based upon mistaken identifica- 
tion. Keeton saw Dean at the lunch room, and Dean made 
no effort to escape recognition. Doubtless, Keeton had 
him firmly enough fixed in mind to recognize him again 
a quarter of an hour later at the scene of the crime. But 
his alleged recognition of Sisson and Sullivan was the 
result of a gross mistake and association with the past. 
Possibly Smith did resemble Sisson, but Sisson’s only 
possible connection with violence was his refusal to speak 
to Keeton when they had met some weeks before. There 
was no other ground for assuming that Sisson would par- 
ticipate in such an assault. Sullivan’s identification was 
even flimsier. Keeton said Powers had pointed Sullivan 
out two days before—though neither Keeton nor Powers 
knew his name—as the man with whom Powers had had 
trouble in July. It is doubtful whether Keeton had ever 
had a fair look at Sullivan. Powers’ view of the supposed 
Sullivan, at the time of the September assault, lasted but 
a few seconds, in semidarkness. But the July incident 
made Powers receptive to associating Sullivan with the 
September affair. Dean’s alibi was deceptive, even if we 
exclude perjury by the witnesses, possibly because he moved 
around by motor car and not by foot, as he said. The 
alibis of Sisson and Sullivan, though apparently air-tight, 
were disbelieved by the jury, presumably because they were 
strikers and were thought to harbor grudges against Keeton 
and Powers, and might, therefore, be presumed to have 
been present at the assault. 
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QUESTIONS PRESENTED 


1. Whether the trial court erred in failing to grant judgment 
of acquittal on the ground of inadequate identification of ap- 
pellant when (a) appellant did not request a judgment of 
acquittal or an instruction to the jury on the ground of in- 
' adequate identification, and (b) the government’s witness 
without contradiction positively identified the defendant as 

being involved in the illegal transaction. 

' 2, Whether the trial court erred in refusing to grant judg- 
ment of acquittal based on entrapment and in refusing to 
charge the jury on entrapment. 
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Counterstatement of the case 
Statutes and rule involved. 
Summary of argument 
Argument: 
I. Identification was clearly proved and the issue of its sufficiency 
was not raised in the trial court 
II. The trial judge correctly refused to grant judgment of 
acquittal based on entrapment and to charge the jury on 
entrapment. 
1. Appellant cannot claim that he was entrapped by his 
co-defendant 
2. The evidence shows no entrapment as a matter of law 
or as an issue of the fact 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16890 


Earu JOHNSON, APPELLANT 
v. 
Untrep Sratres or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Under an indictment filed June 12, 1961, appellant and one 
John Turner were jointly charged in three counts with viola- 
tion of the narcotics statutes, 26 U.S.C. 4705(a) and 4704(a) 
and 21 U.S.C. 174 (J.A. 1, 2). Bench warrants were issued 
for appellant and Turner on June 16, 1961 (Docket, Criminal 
No. 464-61). Appellant was thereafter arrested? and tried 
alone by a jury on December 18 and 19, 1961 (J.A. 3). On 
December 19, 1961, the jury found appellant guilty as to all 
three counts of the indictment (J.A. 34). On January 26, 
1962, appellant was sentenced to concurrent 7 year terms on 
Counts 1 and 3, and to a concurrent 1 to 7 year term on Count 
2 (J.A. 36). Notice of Appeal was filed February 5, 1962 
(J.A. 36). 

Appellant’s conviction is based chiefly on the testimony of 
Joseph W. Heath, a Metropolitan Police Officer attached to the 


2 The bench warrant for Turner was still outstanding as of July 20, 1962. 
(1) 
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Narcotics Squad in an undercover capacity at the time of the 
offense (J.A.3). Heath’s testimony reveals that at about 3:15 
a.m. on the morning of March 25, 1961, while on duty driving 
his convertible car, he met John Turner at 14th and T Streets, 
N.W., in this city (J.A. 5). There was no evidence or testi- 
mony that Turner was a special employee or informer. After 
a brief conversation (J.A. 4, 5), Heath drove Turner to a res- 
taurant in the 1200 block of 7th Street, N.W. (J.A.5). There 
he gave Turner $6 in Metropolitan Police funds to purchase 
narcotics (J.A. 5, 7). Turner left the car and entered the 
restaurant. Heath remained in the car (J .A.5). In “approx- 
imately five minutes” (J.A. 7) Turner returned to the car with 
appellant, one Carmellita Lindsay, and a third, unidentified 
male. All four entered Heath’s car (J.A. 8) “about 3:20 a.m.” 
(J.A. 4). Heath had never seen the appellant before that eve- 
ning, and knew him that evening only as “Earl” (J.A. 15, 13). 
Appellant told Heath to drive to 11th and Euclid Streets, 
NW. (J.A. 8). Heath did so. When they arrived at 11th and 
Euclid, appellant told Heath to drive around the corner (J.A. 
8). The police officer did so, parking in the 2500 block of 12th 
Street, N.W. (J.A. 8). Turner, Lindsay, and the unidentified 
male handed appellant a “quantity of money” (J.A. 9). Ap- 
pellant left the car, walked south on 12th Street to Clifton 
Street, and turned west on Clifton Street. The others remained 
in the car (J.A. 9). Appellant presently returned to the car 
and sat in the right rear seat with Lindsay and the other per- 
son. Turner was in the front seat with Heath (J.A.9). Ap- 
pellant then told Heath to drive to 14th and Fairmont Streets, 
N.W. “He then told John Turner that he was keeping one 
for doing, meaning he was keeping a capsule of heroin for 
purchasing the heroin. He then handed John Turner 2 quan- 
tity of capsules” (J.A. 9). Lindsay and the other person also 
received something from appellant when he returned to the 
car (J.A. 10). Heath drove to 14th and Fairmont where ap- 
pellant, Lindsay, and the other person left the car (J.A. 9). 
Heath drove on, and Turner handed him the capsules given 
him by appellant (J.A. 9, 15). Turner got out of the car in the 
1500 block of U Street, N.W. (J.A.10). (Turner is still at large. 
See fn 1, supra.) The capsules given Heath by Turner con- 
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tained a white powder which proved to contain. an opium 
alkaloid (J.A. 9, 10). 
Appellant did not testify nor was any evidence introduced 
in his behalf (J.A. 18, 21). 
STATUTES AND RULE INVOLVED 
Title 26 U.S.C. § 4705(a)—General requirement provides: 
It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 
Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the orig- 
inal stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evidence 


of a violation of this subsection by the person in whose 
possession the same may be found. 


Title 21 U.S.C. § 174 provides: 


Same; penalty; evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in addi- 
tion, may be fined not more than $20,000. Fora second 
or subsequent offense (as determined under section 
7237(c) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not less than ten or more 
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than forty years, and, in addition, may be fined not more 
than $20,000. 

Whenever on trial for a violation of this subsection the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed suf- 
ficient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of the 
jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I § 105, 
70 Stat. 570). 


Rule 30, Federal Rules of Criminal Procedure, provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
game time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may as- 
sign as error any portion of the charge or omission there- 
from unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. Op- 
portunity shall be given to make the objection out of 
the hearing of the jury. 


SUMMARY OF ARGUMENT 
I 


The government’s chief witness positively identified the ap- 
pellant as the man he had seen engage in the illegal transaction. 
He had ample opportunity to observe the appellant closely at 
the time of the offense. The witness’s testimony was not con- 
tradicted or shaken on cross-examination. The defense pre- 
sented no testimony to rebut it. Moreover, appellant did not 
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ask for a judgment of acquittal or an instruction to the jury 
based on the contention of inadequate identification, which he 
appears to be raising here for the first time. 


II 


Nothing in the record shows that appellant was approached, 
much less entrapped, by a government agent. Appellant was 
asked to make the sale by his co-defendant, and not by the 
police officer. There was no evidence that the co-defendant was 
a special employee or informer for whose actions the govern- 
ment must bear responsibility. There was no evidence that the 
appellant was in the least reluctant to commit the offense, or 
that he was pressured into committing it. On the contrary, 
the “ready complaisance” with which appellant responded to 
his co-defendant’s invitation showed plainly his predisposition 
to commit the offense and completely refutes the claim of en- 
trapment. Fletcher v. United States, 111 U.S. App. D.C. 192, 
295 F. 2nd 179, cert. denied, 368 U.S. 993 (1962), is controlling 
here. In Fletcher, where the circumstances were virtually iden- 
tical to those here, this Court saw “nothing whatsoever in the 
evidence which even remotely suggests ‘entrapment’ and noth- 
ing to show that the offense was the product of activity created 
by the police officer.” 111 U.S. App. D.C. at 193. 


ARGUMENT 


L. Identification was clearly proved and the issue of its suffi- 
ciency was not raised in the Trial Court 


Appellant’s claim of inadequate identification is clearly with- 
out merit. Officer Heath positively identified appellant in the 
courtroom (J.A. 4) and testified that it was appellant who ob- 
tained the narcotics and sold them in his presence (J.A. 9). 
This identification was in no respect contradicted or shaken on 
cross-examination of Heath (J.A. 12-15). Inadequate identifi- 
cation was not given as a ground for appellant’s motion for 
judgment of acquittal (J.A. 17, 21). The present contention 
seems to be an afterthought in this proceeding. Appellant did 
not ask the trial judge to give an instruction on the necessity 
for sufficient identification in addition to her entirely adequate 
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general charge on reasonable doubt and burden of proof (J.A. 
25, 26, 33). Appellant does not—and could not—now assert 
that the failure to give such an instruction was error. Rule 
30, Fed. R. Crim. P.; Charles M. Jones v. United States, No. 
16736, U.S. App. D.C., July 12, 1962. The statement of counsel 
at the bench that “defendant simply denies that he was pres- 
ent,” ? made outside the context of a request for instructions 
or judgment of acquittal (J.A. 19) does not “in effect” 
(Appellant’s Br. 3) preserve the identification point for appeal. 

Moreover, the identification evidence was entirely persuasive. 
Heath had ample opportunity to observe appellant closely while 
they were driving from the restaurant at the 1200 block of 7th 
Street to the 2500 block of 12th Street, and from there to 14th 
and Fairmont Streets (J.A. 8, 9). Heath also observed appel- 
lant as he approached and entered the car on two occasions and 
as he left the car on two occasions (J.A. 8, 9). His uncon- 
tradicted and unimpeached testimony as to identification as 
well as to all the details of the transaction was clear. The iden- 
tification evidence was plainly sufficient to go to the jury. “Sole 
witnesses are a commonplace in the courtroom.” Wigfall v. 
United States, 97 U.S. App. D.C. 252, 253, 230 F. 2d 220, 221 


(1956). See Curley v. United States, 81 U.S. App. D.C. 389, 
160 F. 2d 229, cert. denied, 331 US. 869 (1947), and Morton v. 
United States, 79 U.S. App. D.C. 329, 331, 147 F. 2d 28, 30, 
(1945) where this Court stated: 


The verdict of a jury must be sustained if there is sub- 
stantial evidence, taking the view most favorable to the 
Government, to support it. 


The government’s choice not to present the circumstances of 
defendant’s apprehension absent any questioning of them by 
the defense in no way detracts from the uncontradicted posi- 
tiveness of Heath’s testimony. “The Government sustains its 
burden when it presents evidence sufficient to establish the guilt 
of the accused. This varies with each case, the nature of the 
acquisition, and the defenses advanced by the accused.” [Em- 
phasis supplied.] Morton v. United States, Ibid., at 332 and 

2 Counsels’ statements have never been considered evidence. Appellant, as 


pointed out, did not testify nor did he introduce any testimony or evidence in 
his own behalf. 


~ 
‘ 


31. See also United States v. Ladson, 294 F. 2d 535, 539, 540 
(2d Cir.), cert. denied, 369 U.S. 824 (1962). 

All the state cases cited by appellant (Br. 10, 11), are in- 
apposite because they involve situations where there was much 
dispute at trial as to identification and where the defense plainly 
had the better of the dispute. 


II. The Trial Judge correctly refused to grant judgment of 
acquittal based on entrapment and to charge the jury on 
entrapment 


1. Appellant cannot claim that he was entrapped by his co-defendant 


There is nothing in this record to show that appellant was 
approached, much less entrapped. by a government agent. The 
government’s role with respect to appellant was completely 
passive. Officer Heath simply observed appellant make an il- 
legal sale and prove himself to be a ready source of narcotics 
(J.A. 8,9). Appellant was invited to make the illegal sale not 
by the officer but by appellant’s co-defendant, Turner (J.A. 
7,8). The latter was charged together with appellant for his 
part in the transaction (J.A. 1-2). There was no evidence or 


testimony that Turner was a special employee or informer 
standing in the shoes of the officer, aware of and a party to his 
stratagem, for whose actions the government must bear respon- 
sibility. Compare Hansford v. United States, No. 16432, U.S. 
App. D.C., opinion rendered May 3, 1962; Trent v. United 
States, 110 U.S. App. D.C. 345, 284 F. 2d 286, cert. denied, 
365 U.S. 889 (1961). It can be no succor to a defendant, and no 


* With respect to Sisson v. United States, 54 U.S. App. D.C. 189, 295 Fed. 
1010 (1924), discussed by appellant (Br. 8, 20-24), it should be noted that 
by appellant’s own account the defendants therein vigorously, and at least 
somewhat persuasively, disputed the identification evidence at trial. This 
situation clearly is not present here. 

“Appellant did not contend below, nor does he contend here, that Turner 
was a special employee or an informer. Indeed, appellant objected to any 
testimony regarding the conversation between Heath and Turner, and it was 
therefore excluded (J.A. 4-7). Nor did appellant attempt to elicit additional 
testimony as to the relationship between the officer and Turner on cross- 
examination of the officer (J.A. 12-15). See United States v. Ladson, 294 
F. 2d 535, 589, 540 (2d Cir.), cert. denied, 369 U.S. 824 (1962). (The United 
States Attorney’s office has been informed by the police that Turner was not 
a special employee or informer.) 
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basis for an inquiry into the possibility of entrapment, that his 
partner in crime, and not the defendant himself, was ap- 
proached by a government agent. / United States v. Perkins, 
190 F. 2d 49, 52, 53 (7th Cir., 1951) (Crisp v. United States, 
262 F. 2d 68, 69 (4th Cir., 1958) 7 see also Henry v. United 
States, 215 F. 2d 639 “9th Cir., 193%). The doctrine of entrap- 
ment has not been extended so far and the sources of criminal 
responsibility have not been attenuated so much as to exclude 
this defendant from conviction for a crime which he knowingly 
and surreptitiously committed not at the instance of the 
government or its agent but of a fellow criminal. 


2. The evidence shows no entrapment as a matter of law or as an issue of 
fact 


If the defense of entrapment can in some circumstances be 
successfully raised, this record affords no basis for it. Fletcher 
v. United States, 111 U.S. App. D.C. 192, 295 F. 2d 179, cert. 
denied, 368 U.S. 993 (1962). The record patently demonstrates 
that the offense was not “the product of the creative activity of 
(the government’s) officials.” Sorrells v. United States, 287 
US. 435, 451 (1932). Rather, Officer Heath acted well within 
permissible limits of “artifice and stratagem.” Sorrells, supra, 
at 441. “The fact that government agents ‘merely afford op- 
portunities or facilities for the commission of the offense’ does 
not constitute entrapment.” Sherman v. United States, 356 
US. 369, 372 (1958), reversing 240 F. 2d 949 (2d Cir.). Appel- 
lant is not helped by Sherman, supra, where the Supreme Court 
found entrapment as a matter of law, or Hansford v. United 
States, No. 16432, U.S. App. D.C., opinion rendered May 3, 
1962, where the issue of entrapment went to the jury. In those 
cases there was substantial evidence, including much offered or 
elicited by the defense, of inordinate pressure by a government 
agent, or lack of predisposition to commit the offense, or initial 
reluctance overcome only after several meetings or calls. There 
was not  scintilla of such evidence here. On the contrary there 
was ample showing of “ready complaisance” on the part of ap- 
pellant, which by itself is sufficient to refute the claim of en- 
trapment. United States v. Sherman, 200 F. 2d 880, 882 (2d 
Cir., 1952); United States v. Chiarella, 184 F. 2d 903, 908, 909 
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(2d Cir., 1950). After a brief conversation—the details of 
which were excluded at trial by appellant’s objection (J.A. 
4~-7)—Turner and Officer Heath went to the restaurant where 
the defendant was (J.A. 4-7). Turner, by going alone directly 
to appellant at the restaurant (J.A. 5, 7, 8), demonstrated ap- 
pellant to be a known and ready source of narcotics. He entered 
the restaurant with $6 given him by the officer. “(A)pprox- 
imately five minutes” later appellant came out of the restaurant 
with Turner to perpetrate the sale (J.A. 7,8). Appellant was 
unknown to Heath and the two men had no conversation until 
appellant was plainly committed to making the sale (J.A. 8, 
13,15). Indeed, there is no testimony that Heath said anything 
to appellant. He did only what appellant told him to do by 
driving to the area named by appellant where appellant knew 
narcotics were to be obtained (J.A. 8). Appellant made the 
illegal sale directly to Turner, not to Heath, and at the same 
time he made what was quite obviously a similar illegal sale to 
two other individuals who had not been approached by Heath 
at all (J.A. 9, 10). He “(kept) one for doing,” and thereby 
received additional profit from the transaction and demon- 
strated further his involvement in the narcotics traffic (J.A. 9). 

These facts make it plain that neither Turner nor Heath 
brought pressure—financial or otherwise—on appellant to com- 
mit the offense. Appellant’s movements and words fairly rang 
with “ready complaisance” and predisposition to commit the 
offense. He is clearly the “unwary criminal” and not the “un- 
wary innocent” protected in Sherman v. United States, 356 
US. 369, 372 (1958). 

Fletcher v. United States, 111 U.S. App. D.C. 192, 295 F. 2d 
179, cert denied, 368 U.S. 993 (1962), approved in H ansford Vv. 
United States, supra, fn 6, is controlling here. The facts in 
Fletcher are virtually identical in essence to those here, ex- 
cept that Turner’s role was played in Fletcher by an informer 
and not by a co-defendant. In Fletcher, as here, the defendant 
offered no evidence. This Court saw “nothing whatsoever in 


‘“Neither Sherman nor Sorrclls hold that proof of a prior conviction, or 
even direct proof of a prior commission, of the same or of a kindred offense 
is essential to make out a valid reply to the defense of entrapment.” 
Maaciale v. United States, 236 F. 2d 601, 603 (2d Cir.), afd, 356 U.S. 386 
(1958). 
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the evidence which even remotely suggests ‘entrapment’ and 
nothing to show that the offense was the product of activity 
created by the police officer.”* 111 U.S. App. D.C. at 193. It 
upheld the trial court which had found “no evidence” of entrap- 
ment. 111 U.S. App. D.C. at 194. Just so in the instant case 
was there no evidence that would have justified the trial judge 
finding entrapment as a matter of law or instructing the jury 
on entrapment. See also Cook v. United States, 90 U.S. App. 
D.C. 90, 193 F. 2d 373 (1951); Moreland v. United States, 282 
F. 2d 343 (9th Cir., 1960) ; Bruno v. United States, 259 F. 2d 8 
(9th Cir., 1958); Cellino v. United States, 276 F. 2d 941 (9th 
Cir., 1960) (companion case to Bruno, supra) ; United States v. 
Markham, 191 F. 2d 936 (7th Cir., 1951); Hayes v. United 
States, 112 F. 2d 676 (10th Cir., 1940). 


CONCLUSION 


Wherefore, it is respectfully submitted that the instant ap- 
peal be dismissed as frivolous, or in the alternative, that the 
judgment of the District Court be affirmed. 

Davip C. ACHESON, 
United States Attorney. 
NatrHan J. PAvLson, 
Victor W. Caruty, 
Wituram H. Wri11cox, 
Assistant United States Attorneys. 


“This Court did not use as 2 basis for its conclusion that upon his arrest 
the defendant was found with narcotics. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,890 
EARL JOHNSON, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


On the issue of identification, the prosecution asserts that Officer 
Heath had ample opportunity to observe the person who committed the offense 
here on trial, and argues for the validity of Heath's testimonial identifi- 
cation; and it contends that appellant's advancement of this issue comes 
too late. However, the evidence shows that Heath did not have such opportun- 


ity; and the decisions in this and other circuits hold that the defense 


of insufficient evidence may and should be considered on this, appeal. 


2/ 


As to entrapment, the rationale of sorreiis!, and Sherman makes it 
immaterial that the trap is set by use of a co-defendant as intermediary; 


and, contrary to the prosecution's contention, the facts of the instant case 


are essentially different from Fletcher, 2" where the defense was disallowed, 


and more closely parallel those in Dee where it prevailed. 


I, IDENTIFICATION 
The prosecution's argument on identification is threefold: (a) Officer 
Heath positively identified appellant in the courtroom, (b) his testimonial 
identification was entirely reliable in that he had ample opportunity to 
observe appellant at the time of the alleged offense, and (c) inadequate 


identification was not given as a ground of appellant's motion for acquittal. 


1. "Positive’ nature of identification. 

Does it buttress Heath's testimony for the prosecution to point out 
that he "positively identified appellant in the courtroom"? This was also 
true of the testimonial identifications portrayed in harrowing detail by 


Professor Borchard and Judge Frank. It requires no great understanding of 


1/ Sorrells v. United States, 287 U. S. 435 (1935). 
2/ Sherman v. United States, 356 U. S. 369 (1958). 


2/ Fletcher v. United States, 295 F. 24 179 (1961), cert. denied, 368 
U. S. 993. 


4/ Hansford v. United States, 303 F. 2d 219 (1962). 
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psychology to recognize that a prosecution witness, asked in aesiet to point 
out the person who committed the offense on trial, automatically will turn 
toward the defendant's table to identify him. Here Heath did exactly that, 
even to use of the location-identifying phrase, "Sitting at the Defendant's 
table" (J. A. 4). The dangers of false identification from such testimonial 
identification--of a stranger by a stranger, and wholly devoid of the 
aceepted safeguards--are set forth in appellant's June 28 brief ana will not 


be reiterated here. 


2. Heath's "ample ortunity to observe appellant". 

Did Heath, as the prosecution asserts, have “ample opportunity to ob- 
serve appellant"? It is said he "had ample opportunity to observe appellant 
closely while they were driving" (Appellee s Br. 6). How can this be so? 
The man now said to be appellant was in the back seat (J. A. 3-9) and there 
is no evidence that Heath neglected his driving to turn his head to seruti- 
nize appellant, as would be necessary to such observation. 

Heath is also said to have "observed appellant as he approached and 
entered the car on two occasions and es he left the car on two occasions" 
(Avpellee's Br. 6). But the evidence as stated by appellant (nis brief, 
pp. 2-3) and as counter-stated by appellee (its brief, p. 2), shows that 


these opportunities were only momentary. And it is to be borne in mind thet 


the action took place at the darkest hour of the night (J. A. 4), that there 


is no evidence as to the existence or degree of street or other artificial 
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light, and that Heath had never before seen the man now said to be the 


appellant Johnson (J. A. 15). 


3. Failure to assign insufficiency of evidence as ground for motion to acquit. 
The prosecution's third argument--that appellant's motion for acquittel 
was not predicated on insufficient evidence of identification--does not 


preclude the Court's consideration of this question on the instant appeal. 


Rule 29(a)2/, requires the trial court to enter a judgment of acquittal, 


either at the instance of defendant or on its own motion, if the evidence 

is insufficient to sustain a conviction. As this Court pointed out in 

Battle v. United States, 206 F. 2d 440 (D. C. Cir. 1953), appellant's failure 
so to move does not bar this Court from rectifying manifest error; the Court 
also referred, in support of this proposition, to Rule 52(b) &/ To like effect 
see Carr v. United States, 278 F. 24 702 (6th Cir. 1960), and Lockhart v. 
United States, 183 F. 2d 265 (4th Cir. 1950). In Ansley v. United States, 

135 F. 2d 207 (5th Cir. 1943), and Demos v. United States, 205 F. 2d 596, 


599 (Sth Cir. 1953), it was recognized that even without a motion for a 


", . . The court on motion of a defendant or of its own motion shall 
order the entry of judgment of acquittal of one or more offenses 
charged in the indictment or information after the evidence on 
either side is closed if the evidence is insufficient to sustain 

@ conviction of such offense or offenses." ... 


"Plain errors or defects affecting substantial rights may 


be noticed although they were not brought to the attention of 
the court." 
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directed verdict on the ground of insufficiency of the evidence, the court 
may nevertheless review such evidence on appeal to prevent a manifest mis- 
carriage of justice. And in United States v. Safur, 251 F. 24 30 (7th Cir. 
1958), the court said: "Obviously, a conviction upon insufficient proof, 
even in the absence of a motion for acquittal, would amount to a manifest 


miscarriage of justice." 


II, ENTRAPMENT 
Respecting entrapment, the prosecution argues that one cannot be en- 
trapped through a co-defendant; further, that appellant's "ready com- 
plaisance" showed a predisposition to commit the offense and that, accordingly, 


there was no entrapment here in law or in fact. 


1. Can't be entrapped through co-defendant? 
The prosecution emphasizes that appellant was not approached py Heath, 


directly, put by Turner, his co-detendant. Further, it contends that Heath's 


role as to appellant was only passive. 


While Heath did not directly approach appellant to buy narcotics, he did 


so approach Turner; end Turner is under indictment with appellant for this 
same offense (J. A. 1-2). On the prosecution's theory, therefore, the de- 
fense of entrapment would be available (if at all) to Turner, only. But the 
entrapment defense stems from judicial abhorrence of public officials' con- 


ceiving the criminal design and their luring the accused into commission 


of the act in order to prosecute nin;/, and the Government officers' conception 


and design is neither more nor less abhorrent to the sense of justice when 
that design is accomplished through an informer than where it is accomplisked 
through a co-defendant. It can hardly bear critical analysis to suggest 
that the same police design which is unconscionable as to one defendant is 
(by such defendant's intermediacy) insulated against or cleansed of that 
enaracter as it relates to and by police design affects a co-defendant. It 
eannot be denied that the police design is directed to the same end where a 
co-defendant is the intermediary as where the intermediary is an informer, 
namely, to "manufacture" an illegal--"criminal"--sale of narcotics in order 
to apprehend and prosecute the seller for such "crime." The caliber of the 
police conscience and of the officer's activity is on no different or higher 
moral level in respect of appellent where the intermediary is an informer 
than where he is a co-defendant. 

The prosecution cites United States v. Perkins, 190 F. 2d 49, 52-53 
(7th Cir. 1951), for the proposition that one cannot be entrapped through 


a co-cefendant. The Court there said: 


7/ That the Supreme Court's concern was to reach and rectify the source of 
the entrapment evil--a corrupt police mind--is evident from various expressions 
in Sorrells and Sherman: "When the criminal design . . . is conceived in the 
mind of the government officers . . ." Sorrells at 445. "[T]he controlling 
question [is] whether the . . . offense . . . is the product of the creative 
activity of [the government's] own officials." Sorrells at 451 and Sherman 
at 372. Where the "processes of detection and enforcement [are] abused by the 
instigation by government officials of an act on the part of persons otherwise 
innocent in order to lure them to its ccmmission and to punish them... the 
statute . . . shovld not be construed to demand a proceeding . . . abhorrent 
to the sense of justice." Sorrells at pp. 448, 449. 


a 


"In the conferences and negotiations leading up to the sdle of 
heroin, Sullivan [the informer] did not have direct contact with 
Perkins [the defendant]. .. . Perkins says that Riley [his co- 
defendant] was first entrapped and hence the entire transaction 
was vitiated ab initio, and that the defense of entrapment is 
likewise available to hin," 

Of this argument the Court made no reasoned analysis and it referred %o 

no precedent. Instead it merely said: 


"The mere statement of the proposition condemns it even had we 
determined that the defense of entrapment was available to Riley." 


But statement of the proposition does not condemn it, and we have set forth 
above the reasons why, on the contrary, the proposition is valid. The 
Seventh Circuit Court has here resorted to the all too common device of the 
mentally lazy, i.e., of stating that something which they cannot demonstrate 
to be true or false is in fact true or false (as the case war because 
it is "obvious." : 

Crisp v. United States, 262 F. 2d 68, 69 (4th Cir. 1958), also fails to 
lcok behind the unwitting co-defendant to the government agent who con- 
ceived the criminal design and maneuvered the co-defendant into achieving 
@ purchase from defendant Crisp. The relevance of Henry v. United States, 
215 F. 24 639 (9th Cir. 1954), is at best obscure. | 

Contrary to Perkins and Crisp is Park v. United States, 283 F. 2d 253 
(5th Cir. 1960). There the Court of Appeals held that the District Court 


properly submitted the entrapment issue to the jury, including the question 


whether one defendant was entrapped through his co-defendant. 


Passing to the prosecution's next assertion--that Heath's role as to 
appeilant was only passive--a cursory review of the facts shows this is not 
so. Heath drove appellant in Heath's own car from the restaurant to the scene 
of the alleged crime, held his car there while appellant allegedly went 
around the corner for heroin, received appellant back into the car, and then 
drove him to 14th and Fairmont (where appellant got out); and Heath supplied 
the money for the purchase. (Appellant's Br. 2-3 and 13 and record re- 
ferences there given.) This conduct by Heath toward appellant cannot 


fairly be characterized as merely passive. 


2. No entrapment here in law or in fact? 
In this portion of its brief the prosecution urges that appellant was 


not pressured, as was Hansford; rather they say, the facts here are virtually 


identical with Fletcher, except that Turner (here) was a co-defendant, 


not an informer, 

First as to Hansford. The prosecution seeks to distinguish Hansford 
from this case (Appellee's Br. 8) in that in Hansford 

"there was substantial evidence, including much offered or 

elicited by the defense, of inordinate pressure by a govern- 

ment agent, or lack of predisposition to commit the offense, or 

initial reluctance overcome only after several meetings or calls. 

There was not a scintilla of such evidence here." 
But this is an incorrect characterization of Hansford. There was in that 
case no evidence of pressure--inordinate or otherwise--by a government agent, 
or any evidence of "initial reluctance overcome only after several meetings 
or calis"; nor was there in Hansford any evidence on the question of pre- 


disposition, either as to the lack or existence thereof. The entire 
-8- 


showing in that case was (303 F. 2d at 220) that 

"Officer Hutcherson . . . furnished . . . money, supplied by 

the Department, to a special employee named Burnett to make 

the purchase. .. . Burnett hand[ed] the defendant the money, 

and shortly thereafter [defendant] hand{ed] Burnett a packet 

. . . contain[ing] four capsules of heroin." 
In this evidence recital by the Court there is no suggestion whatsoever of 
pressure or of initial reluctance being overcome. Neither is there any 
evidence on the issue of predisposition, since Officer Hutcherson's testi- 
mony as to having observed ea narcotics sale by defendant some nine months 
prior to the offense on ria, was held by this Court to be inadmissible sy 


The prosecution also argues appellant's conduct in this: transaction 


(as set forth in Heath's testimony) shows a "ready complaisance" on his part, 


petokening (it is contended) a predisposition to commit the offense. Under 


" | | , in September 1959 [Officer Hutcherson] observed defendant 
with a cellophane bag [of] white capsules containing white powder 
{and] '. . . he sold to the other addicts . . . capsules from this 
quantity that he had.'" 303 F. 2d at 220. 


" ) . ,. admission of this evidence was erroneous Siacceett 


" . . . the testimony of Officer Hutcherson as to the September 
1959 incident, not having been corroborated by the production of a 
contemporaneous report or otherwise substantially corroborated, was 
so prejudicial to the accused in his defense of the charge on trial 
as to outweigh the probative value of the testimony on the issue 
of predisposition.” 303 F. 2d at 226. 


=OR- 


tae vublic-policy rationale of ont. predisposition is an irrelevant 
consideration 2/ Aside from this, however, the asserted "complaisance" of 
this eppellant was no readier than that disclosed in this Court's recital 
respecting Hansford, above quoted. 

The prosecution's attempt to equate this case to Fletcher is also 
fellacious. In Fletcher there was affirmative evidence of predisposition. 
As there recited by this Court, "Burnett [the Police Department special em- 
ployee] said [to Officer Hutcherson] that he [Burnett[ could purchase 
{narcotics] from appellant [Fietcher) .22/ That such testimony was evaluated 
by this Court as showing predisposition is shown by its comment that 
"Appellant [Fletcher] is shown to have been known to Burnett as a person from 
whom narcotics could be purchased"; also by the Court's characterization 


of this testimony as "plain evidence that appellant [Fletcher] was engaged in 


the traffic and ready, willing and able to make immediate delivery .»22/ There 


is no such evidence in the present record as to appellant Johnson. 


10/ Appellant here urges the public-policy argument. See its second argument 
on entrapment, pages 12 and 14-15 of appellant's brief. 


11/ See quotation from Justice Frankfurter's concurring opinion in Sherman, 
set forth in Hansford at pp. 223-24. 


12/ 295 FP. 24 at 180. 
13/ 295 F. 24 at 181. 


CONCLUSION | 
WHEREFORE, it is respectfully requested that the judgment of conviction 


be reversed and the indictment dismissed. 


Respectfully submitted, 


MARK P, SCHLEFER 
529 Tower Building 
Washington 5, D.C. 
Counsel for Appellant 
(Appointed by this Court) 


September 5, 1962 
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JOINT APPENDIX 


[Filed in Open Court, June 12, 1961] 
[INDICTMENT] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on April 27, 19 61, Sworn in on May 2, 1961 


The United States of America 2 Criminal No. 464-'61 


Grand Jury No. Original 


g Violation: 26 U.S.C. 4705 (a) 

John L. Turner : 4704(a), 21 U.S.C. 174 

Earl Johnson : (Sale, possession and facilitation 
of concealment and sale of 
narcotics, knowing same to have 
been imported contrary to law) 


Vv. 


The Grand Jury charges: 

On or about March 25, 1961, within the District of: Columbia, John 
L. Turner and Earl Johnson did sell, barter, exchange and give away to 
Joseph W. Heath, a narcotic drug, that is, three capsules containing a 
mixture totaling about 130 milligrams of heroin hydrochloride, quinine 
hydrochloride and mannitol, not in pursuance of a written order, written 
for that purpose, from the said J oseph W. Heath, as provided by law. 
SECOND COUNT: 

On or about March 25, 1961, within the District of Columbia, John 
L. Turner and Earl Johnson purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped 


2 

package, a narcotic drug, that is, three capsules containing a mixture 
totaling about 130 milligrams of heroin hydrochloride, quinine hydro- 
chloride and mannitol. This is the same heroin hydrochloride which is 
mentioned in the first count of this indictment. 
THIRD COUNT: 

On or about March 25, 1961, within the District of Columbia, John 
L. Turner and Earl Johnson facilitated the concealment and sale of a 
narcotic drug, that is, three capsules containing a mixture totaling about 
130 milligrams of heroin hydrochloride, quinine hydrochloride and manni- 
tol, after said heroin hydrochloride had been imported, with the knowledge 
of John L. Turner and Earl Johnson, into the United States contrary to 
law. This is the same heroin hydrochloride which is mentioned in the 
first and second counts of this indictment. 


A TRUE BILL: /s/ David C. Acheson 
/s/ Benjamin C. Pope Attorney of the United States in 
Deputy Foreman and for the District of Columbia 


[Filed July 14, 1961] 


PLEA OF DEFENDANT 
On this 14th day of July, 1961, the defendant Earl Johnson, appearing 
in proper person and by/hi6/dttotaés/ without counsel, being arraigned in 
open Court upon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 
A copy of the indictment is given to the defendant in open Court. 
The defendant is remanded to the District Jail. 


By direction of 
Present: 


United States Attorney LEONA] Lo eee 
Presiding Judge 

By Luke C. Moore eae 4 

Assistant United States Attorney Criminal Court # Two 


x K \ * x 


By /s/ C. J. Rumsey, Deputy Clerk 


[Filed Mar. 15, 1962] 3 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
December 18, 1961 

The above- entitled action came on for trial on the merits, before 
the HONORABLE BURNITA SHELTON MATTHEWS, United States Dis- 
trict Judge, and a Jury, at 10 o'clock a.m. 

* * 
Thereupon, 

JOSEPH W. HEATH 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. Please keep your voice up so Her Honor and the members of 
the jury and the Defendant and his counsel are able to hear you. 

Will you state your name ? A. Joseph Winfield Heath. 

Q. And what is your business or occupation ? A. [ama 
Policeman. | 

Q. Police Officer where ? A. Metropolitan Police Department. 

Q. And how long have you been a member of the Metropolitan Police 
Department ? A. About eleven months. 

Q. Now, directing your attention, sir, to March of 1961, were you 
a member of the Metropolitan Police Department then? A. Yes, sir, 


I was. 


Q. Were you assigned to any particular duty in March of 1961? 


A. Yes, sir, I was. 
Q. And what duty was that ? A. I was working in an undercover 
capacity with the Narcotics Squad. 
Q. And in what capacity are you working now? A. I am still 
working in an undercover capacity. | 
Q. The Narcotics Squad? A. No, sir; with the Vice Squad. 
Q. Now, directing your attention to March 25, 1961, were you 


working in an undercover capacity as a member of the Narcotics Squad 
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of the Metropolitan Police Department? A. Yes, sir, I was. 

Q. Do you know a person named Earl Johnson ? A. Yes, sir. 

Q. Do you see him here inthe courtroom? A. Yes, sir, I do. 

Q. Would you point him out ? A. Sitting at the Defendant's table 
with the white sweatshirt on. 

MR. CAPUTY: May the record show the witness has identified the 
Defendant Johnson ? 

THE COURT: Yes. 

BY MR. CAPUTY: 

Q. Do you know a person named John L. Turner, the other person 
named in this indictment ? A. Yes, sir, I do. 

Q. Now, directing your attention to March 25, 1961, were you 

working that day ? A. Yes, sir. 

Q. And what hours were you working on March 25, 1961 ? 

A. Well, I was working no specific hours, but I was out about 3 a.m. that 
morning. 

Q. And were you working when you were out about 3 a.m. ? 

A. Yes, sir, I was. 

Q. Were you walking or were you driving? A. I was driving. 

Q. And what kind of a vehicle ? A. I was driving a '58 Ford 
convertible. 

Q. Your own vehicle ? A. Yes, sir, it was. 

Q. Directing your attention to March 25, 1961, did there come a 
time that you saw this Defendant whom you identified? A. Yes, sir, I 
did. 

Q. About what time was it that you had seen Johnson? A. It was 
about 3:20 a.m. 

Q. Now, prior to the time that you had seen Johnson, can you tell 
us, Sir, whether you had seen this other person whom you know by the 
name of Turner? A. Yes, sir, I had. 

MR. CUFF: May it please the Court, I object to any testimony in 
this case coming in with regardto Turner. It can't help but be prejudicial 
to this Defendant. 
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MR. CAPUTY: This is all part of the res gestae, Turner is 
named as a defendant, we are trying this Defendant alone, Your Honor, 


please. 
THE COURT: The objection is overruled. 
BY MR. CAPUTY: 

Q. Did you see Turner on the early hours of March 25, 1961, 
when you were working? A. Yes, sir, I did. 

Q. Tell us about that; where was it you saw him? A. I met Turner 
at 14th and T Streets, Northwest. 

Q. About what time? A. It was about 3:15 a.m 

Q. Were you walking or driving? A. Iwas driving. 

Q. And what happened when you saw him, if anything ? A, Turner 
and I went to the 1200 block of 7th Street, Northwest, to Westbrook's 
Restaurant. 

Q. Westbrook's? A. Yes, sir. 

Q. Prior to the time you had gone there, was anything said by 
Turner ? 

MR. CUFF: I object to that, Your Honor. 

THE COURT: Justa minute. Do you want a yes or no answer ? 

MR. CAPUTY: I want yes or no right now. 

THE COURT: You may answer yes or no, as to ae or not you 
and Turner had a conversation. 

THE WITNESS: Yes, sir, we did. 

BY MR. CAPUTY: 

Q. After you had the conversation, where did you go? A. We went 
to Westbrook’s Restaurant in the 1200 block of 7th Street, Northwest. 

Q. Did you go into the restaurant? A. No, sir, I did not. 

Q. Who, if anyone, went into the restaurant? A. John Turner went 
into the restaurant. | 

Q. Prior to the time that Turner went into the restaurant, did you 
give him anything? A. Yes, sir, I did. | 

Q. What, if anything, did you give him? A. I gave “him $6 in 
Metropolitan Police advance funds. 
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Q. Now, at whose suggestion was it that you had given him that $6? 
MR. CUFF: I object to that question, Your Honor. It seems to 
me if the Government is going to lead the witness throughout here -- 
THE COURT: The objection is sustained to that question. 
BY MR. CAPUTY: 
Q. Prior to the time that you had given Turner the money, was 
anything said by Turner which caused you to give the money ? 
MR. CUFF: I object to that question, Your Honor. 
THE COURT: The objection is overruled. You may answer yes 
or no. 
THE WITNESS: Yes, there was. 
BY MR. CAPUTY: 
Q. What was said? 
MR. CUFF: I object to that unless Mr. Turner is going to be 
produced as a witness. 
MR. CAPUTY: Mr. Turner is a defendant named in the indictment. 


This is all part of the transaction which prompted the officer to give the 


money. 

MR. CUFF: May it please the Court, Mr. Turner is not here. 

THE COURT: Was Earl Johnson there ? 

MR. CAPUTY: No, he wasn't, Your Honor please, not at this time. 

THE COURT: I don't know on what theory you expect to get the 
conversation in. 

MR. CAPUTY: This is all the circumstances as part of the res 
gestae, Your Honor please. 

THE COURT: I don't know anything about the res gestae. You had 
better come and tell me the circumstances, I don't know what they are. 

(AT THE BENCH:) 

MR. CAPUTY: I didn't go into the earlier conversation because 
Turner is a defendant. The early conversation was that Turner asked 
this officer to drive to this particular place to see a person by the name 
of -- somebody, so they could get narcotics, and he asked the officer if 
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he wanted some, and the officer told him he wanted four, and the officer 


gave him $6. And that statement was made at that time when Turner got 
out of the car; then Turner gets out of the car and goes into the place and 
returns with Johnson, and when he returned with Johnson and two other 
people, Johnson then directs this police 2S toa certain locality in 
search of narcotics. 
THE COURT: Why don't you bring in what Johnson 1 did ? 

MR. CAPUTY: Well, Iam going to. 

THE COURT: You are calling for the conversation when Johnson 
wasn't there. 

MR. CAPUTY: Which caused this police officer to turn over $6. 

THE COURT: He has already testified he turned over the $6 and 
went into this restaurant. Now, what you are saying is that he brought 
Johnson back out. 

MR. CAPUTY: Yes, Iam coming to that. 

THE COURT: Well, you can say he brought Johnson back out, but 
I don't see how you can tell what the conversation is ae he had with 
Turner. 

MR. CAPUTY: Very well, I will stay away from it, Your Honor 

please. 

(END OF BENCH CONFERENCE.) 

BY MR. CAPUTY: 

Q. What did you say you gave Turner the money for? ? A. To 
purchase narcotics. 

Q. Did Turner leave the automobile? A. Yes, sir, he did. 

Q. Where did he go? A. He want into Westbrook’s Restaurant. 

Q. Now, did there come a time that Turner returned to the 
automobile? A. Yes, sir. | 

Q. How soon after he left your automobile, did he return to the 
automobile? A. It was approximately five minutes. 

Q. Now, at the time that he returned to the automobile, can you 
tell us whether he returned alone or with someone else? 


8 


MR. CUFF: Your Honor, I object to leading the witness. 

MR. CAPUTY: That is not a leading question, Your Honor please. 

THE COURT: The objection is overruled. You may answer. 

THE WITNESS: He returned with someone else. 

BY MR. CAPUTY: 

Q. With whom did he return? A. The Defendant Earl Johnson, 
Carmellita Lindsay and a person whom I didn't know. 

Q. In your own words, tell us what, if anything, was said from the 
time Johnson returned into that automobile with Turner and the other 
people and where, if anywhere, you went. 

MR. CUFF: I object. 

THE COURT: Justa minute. Mr. Caputy, you said in this question 
that Johnson returned into this automobile. He wouldn't be returning, 
if he hadn't been there. 

MR. CAPUTY: I don't mean return. 

THE COURT: Rephrase your question. 

BY MR. CAPUTY: 

Q. Will you tell us what, if anything, was said from the time that 

Turner returned to the automobile, accompanied by Johnson and the two 


other people with him, and where, if anywhere, that you had gone ? 
MR. CUFF: I object to that, Your Honor. 
THE COURT: What is the ground of the objection? 
MR. CUFF: What was said by whom ? 
THE COURT: It doesn't make any difference what was said and 
who it was said by, if the Defendant was present, and the testimony is 


that the Defendant was present at the time. 

Go ahead. 

THE WITNESS: When the four of them came back to my car, they 
got in and Earl Johnson told me to drive to 11th and Euclid Streets, 
Northwest. When we got to 11th and Euclid Streets, Earl Johnson told 
me to drive around the corner. I drove to the 2500 block of 12th Street, 
Northwest, and parked. 
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At this time, Carmellita Lindsay and the John Doe, along with 


John Turner, handed Earl Johnson a quantity of money. Earl Johnson got 
out of the car and walked south on 12th Street to Clifton Street and turned 
west on Clifton Street. : 
BY MR. CAPUTY: 
Q. Did there come a time that Johnson returned to the car? 
A. Yes, sir, there did. | 

Q. And during the period of time that Johnson was away from the 

car, where were the other people? A. They were in the car with me. 
. Where was Turner seated? A. He was seated in the front seat. 
Where was Carmellita -- what is her name? A. Lindsay. 
And who else? A. I don't know the other ae name. 
. Male or female? A. Male. | 
. Where were they seated? A. In the back seat. 
. Now, when Johnson returned, what if anything happened ? 
A. Johnson got in the car and told me -- 

Q. What part of the car? A. In the back seat, the right rear side. 
And told me to take them to 14th and Fairmont Streets, Northwest. He 
then told John Turner that he was keeping one for doing, meaning he was 
keeping a capsule of heroin for purchasing the heroin. = then handed 
John Turner a quantity of capsules. 

Q. Did you see him hand that? A. Yes, sir, I did, 

Q. What did they look like? A. Small gelatin cappules containing 
a white powder. 

Q. Then what happened? A. Then I took Earl Johnson, Carmellita 
Lindsay and John Doe to 14th and Fairmont Streets, Northwest, and they 
got out of the car. John Turner and I then started down 14th Street, and 
in the 2200 block of 14th Street, John Turner handed sa gelatin 
capsules containing a white powder. | 

Q. Now, where had Turner kept those capsules from the time that 
he received them from Johnson? A. He had kept them in his hand. 

Q. At alltimes? A. All times. 
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Q. Can you tell us whether the other individuals, Carmellita and 

the other person, received anything from Johnson when he returned 
to the car? A. Yes, they did. 

Q. Where did you go after that? A. I took John Turner to the 
1500 block of U Street and let him out. I then went to my home and 
made a preliminary field test and received a positive result. 

MR. CUFF: I object to that, Your Honor. 

THE COURT: What is the ground of the objection? 

MR. CUFF: He made a what? Preliminary field test? I don't 
understand what that means. Is he going to testify as a chemist, Your 
Honor ? 

MR. CAPUTY: No, I am putting the chemist on, Your Honor please. 

BY MR, CAPUTY: 

Q. Have you performed preliminary field tests, sir, in the past ? 
A. Yes, sir, many times. 

Q. About how many times have you performed preliminary field 
tests? A. Well, I don't remember the exact amount, but I have made a 
preliminary field test many times. 

Q. To determine what, if anything, in the performance of those 
preliminary field tests? A. If the white powder contains an opium 
alkaloid, if it is a narcotic drug. 

Q. How do you determine it? Do you have a color reaction? 

A. If it does contain a narcotic drug, I receive a purple color reaction. 

Q. And you performed a field test on it? A. Yes, sir, I did. 

Q. Now, at the time that you received those capsules from Turner, 
who had received them from Johnson, had you given Turner or Johnson 
a written order in return for those capsules? A. No, sir, I had not. 

MR. CUFF: I object to that, about Turner. 

MR, CAPUTY: Turner or Johnson; both of them are named. 

THE COURT: The objection is overruled. You may answer the 
question. 

THE WITNESS: No, sir, I did not. 


BY MR. CAPUTY: 
Q. Specifically, did you give Johnson a written order for the three 


capsules you received from Turner? A. No, sir. 

Q. Did you give Turner a written order? A. No, sir. 

Q. Were these capsules you received, from an oat stamped 
package? A. No, sir. 

Q. Did they contain any stamps on them? A. No, sir. 

Q. After you had performed that field test, what if anything did 
you do with the capsules? A. I placed three capsules in a small 
envelope and put the usual marking on the envelope, the name of the 
Defendant, as far as I knew, the time, the date and place, and then turned 
it over to Detective Didone. 

Q. When and where? A. The same day, about 10: 00 a.m., in the 
fringe parking area on Michigan Avenue. 

MR. CAPUTY: May I have this large envelope marked as 
Government Exhibit 1 for identification ? 

THE COURT: Yes. 

MR. CAPUTY: And the small envelope marked as, ‘Government 
Exhibit 1-A for identification. 

THE CLERK: Government Exhibits Nos. 1 and I-A marked for 
identification. 


(Large evidence Oe was marked 
Government Exhibit 'No. 1 for 
identification.) 


(Small cream-colored envelope 
containing three capsules was 
marked Government Exhibit No. 1-A 
for identification.) 


BY MR. CAPUTY: 
Q. I show you, sir, what has been marked as Government Exhibit 
1-A for identification, which is a small cream-colored envelope. 
I ask you to examine it and tell us whether you can identify the envelope 
and the contents? A. Yes, sir. ! 
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Q. And how do you identify the envelope, Government Exhibit No. 
1-A for identification, and the contents? A. I have my initials mid-way 
the envelope. 

Q. Would you examine the contents of Government Exhibit 1-A for 
identification and tell us whether you can identify it? A. Yes, sir. 

Q. And how do you identify them, sir? A. These are the capsules 
that I placed in the envelope at the time I initialed it. 

Q. When was it that you first saw the contents of Government 
Exhibit 1-A for identification, the three capsules? A. When they were 
handed to John Turner by the Defendant Earl Johnson, 

Q. And handed from Turner to whom? A. Turner to me. 

@. Now, when did you place the capsules in the small cream-colored 
envelope, Government Exhibit 1-A? A. Immediately after leaving John 
Turner that morning, I went to my home and placed them in this envelope. 

Q. Did you seal or not seal the envelope? A. I did not seal it. 

Q. At the time you turned them over to Detective Didone, were the 
capsules in Government Exhibit 1-A, the envelope there? A. Yes, sir, 
they were. 

MR. CAPUTY: I have no further questions, Your Honor please. 

MR. CUFF: I would object to the introduction of this envelope in 
evidence, Your Honor, on the ground -- 

THE COURT: It hasn't been offered as yet, sir. 

MR. CUFF: Excuse me. 

THE COURT: Do you have any questions of this witness, please? 

MR. CUFF: Oh, you terminated your examination? 

MR. CAPUTY: Yes. 

MR. CUFF: Iam sorry; I didn't understand that. 

CROSS EXAMINATION 
BY MR. CUFF: 

Q. Officer Heath, I believe you indicated in your direct testimony 

that you had made some notations on here, is that correct? A. Yes, sir. 


Q. And is it true that you have -- are these your notations here, 


these printed notations? A. Yes, sir, they are. 
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Q. Now, Mr. Johnson's name doesn't appear on there anywhere, 


does it, the Defendant's name? A. It appears as I knew him at the time, 
it has John Doe alias Earl. 
Q. So the party that you met with Mr. Turner, you knew as Earl 


Doe, is that correct? A. Yes, sir, at the time. 

Q. Now, this notation that appears on the back here, is that in 
your writing, Officer Heath? A. No, sir, it is not. 

Q. You don't know who made those notations, then, do you? A. No, 
sir, only by the name that follows. 

Q. When the Assistant United States Attorney handed you this pack- 
age just now on the witness stand, was it sealed or was it open? A. It 
was open. 

Q. How do you distinguish these three pellets here from any others 
that you have ever seen? A. Well, they are in the envelope where I placed 
three before. 

Q. In other words, you can't tell if these are the same three pellets, 
can you? A. Well, no. 

Q. Allright. Now, you saidon your direct Cesena: Officer Heath, 
that you couldn't remember how many field tests you have taken. Two, 
three, a hundred; how many did you make or have you made? A. Well, 

as I said before, I don't recall the exact number, but I have made 
quite a few preliminary field tests. : 

Q. You had only been on the force for two months at the time you 
were put on this duty, isn't that correct? A. I hadn't been on two months 
when I started, no, sir. 

Q. How long had you been on? A. I was assigned to the Narcotics 
Squad about ten days after being sworn in. 

Q. All right, Officer. Now, wait a minute, you were sworn in when? 
A. February 6, 1961. an 

Q. So that on the date of this occurrence, you were: then ten days 
later put in the Narcotics Squad -- you were sworn in on February 6, is 
that correct? A. Yes, sir. 

Q. And ten days later, you were put on the Narcotics Squad ? 


A. Yes, sir. 

Q. All right, sir, that brings us up to the 16th of February, is that 
correct? A. Yes, sir. 

Q. Allright. From then, there is 28 days in February, I believe, 
Iam not sure -- from that point, we have 12 days in February and we had 


24 days or thereabouts, or a period of 36 days. Now, how many preli- 


minary field tests did you conduct in that period? A. I don't recall 
the exact number. 

Q. Did you conduct any preliminary field tests? A. Yes, sir, I did. 

Q. Isn't itia fact, Officer Heath, that you, if you had conducted any 
at all, had really only conducted one and that one in this particular case? 
A. No, sir, this is not a fact. 

Q. I believe that you testified that the Defendant Johnson was in the 
car and he got out, is that correct? A. Yes, sir. 

Q. On this occasion? A. Yes, sir. 

Q. Do you know where he went? A. I know he went west on Clifton 
Street. 

Q. Did you see where he went? A. You mean the exact place? 

Q. Yes. A. No, I did not. 

Q. You did not. You were sitting behind the driver's wheel, is 
that correct, Officer Heath? A. Yes, sir. 

Q. Of this '58 Ford convertible, and who was it that was sitting 
next to you? A. John Turner. 

Q. Now, how far would you estimate you drove after Mr. Turner had 
these capsules in his hand; about how far? A. Maybe six blocks, five, 
approximately. 

Q. Were there any traffic lights operating that time of morning? 
A. Well, they were blinking, 

Q. Where did you drive from after he got hold of the capsules ? 

A. I don't understand. 

Q. Where were you when the capsules were first in Mr. Turner's 
possession, at what point in the District? A. The 2500 block of 12th 
Street, Northwest. 


15 


Q. And from there until -- let me ask you this, then where did 
Turner give you the capsules? A. The 2200 block of 14th Street, North- 
west. : 
Q. How many blocks then had you traveled? A. About six blocks. 
Q. And all that time you kept your eyes glued right on Turner's 
hand to see he held those capsules in his hand, is that correct? A. I 
don't understand what you mean when you say glued in his hand. His hands 
were ina position so I could see them. 

Q. Where were they? A. They were in front of him. 

Q. He rode along in the vehicle. Was the top up or down? A. The 


top was up. 


Q. And all the time he rode along with you, he held his hands up 


here, about this high, with these capsules in the middle of them? A. I 
said they were in front of him, not that they were elevated or anything, 
but they were in my view at all times. 

Q. You have an automatic transmission, or do you have a straight 
shift? A. I have an automatic transmission. | 

Q. Had you ever seen the party that was identified to you on that 
occasion as Earl Doe before, or John Doe, as the case may be? A. No, 
sir, I have not. | 

MR. CUFF: I have no further questions of this Officer. 

REDIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. You were asked by counsel if you are certain whether these are 
the capsules that you received from Turner, who had gotten them from 
Johnson, that you had placed in this envelope. Do you recall that question? 
A. Yes, sir. 

Q. Now, did you, on March 25, 1961, in the 2200 block of 14th, at 
3:50 in the morning, receive any other caps other than those? A. No, 
sir, I did not. 

MR. CAPUTY: Allright. Ihave no further questions, Your Honor 
please. 

THE COURT: Have you any further questions ? 
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MR. CUFF: I would just like to ask again, Officer Heath, except 
for the envelope, you can't identify these three capsules, can you? 
THE WITNESS: No. 
MR. CUFF: Thank you. 
THE COURT: Is that all with this witness? 
MR. CUFF: No further questions. 
THE COURT: Step down, please. 
(Witness excused.) 
THE COURT: Who is your next witness, Mr. Caputy? 
MR. CAPUTY: Detective Didone, please. 
Thereupon, 
THOMAS DIDONE, JR. 
called as a witness by the Government, being first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and assignment? A. Thomas Didone, Jr., 
assigned to the Narcotics Squad, Metropolitan Police Department, Wash- 
ington, D. C. 


* * * 


WILLIAM P, BUTLER 


called as a witness by the Government, being first duly sworn, was ex- 


amined and testified as follows: 
* * 
THE COURT: Admitted. 


(Government Exhibits Nos. 1 and1-A 
were received in evidence.) 


THE CLERK: Do you have 1-A, Mr. Caputy? 
MR. CAPUTY: It is in there (indicating). 
THE COURT: Do you have any questions? 
MR. CUFF: I have no questions of this witness, Your Honor. 
THE COURT: Step down. 
(Witness excused.) 
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MR. CAPUTY: The Government rests, Your Honor. : 

May this witness be excused, Your Honor? | 

THE COURT: Yes, you are excused, Dr. Butler. 

MR. CUFF: Is that the conclusion of the Government's case? 

‘THE COURT: Yes. : 

MR. CUFF: May we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. CUFF: The Defendant will again move for a judgment of ac- 
quittal on the grounds, first, that the testimony of Officer Heath was clearly 
to the effect that he suggested that "I'd like to have some heroin,” which 
so far as Iam concerned, is entrapment to the extent that he approached 
Mr. Turner, he did not approach Mr. Johnson. I would like again to re- 

peat the motion for judgment of acquittal on the grounds that the 
proof of the Government shows only that so far as the officer was con- 
cerned, both Turner and Johnson were only acting as agents. 

Further, I would like to move for a judgment of acquittal on the 
grounds that the indictment states that these capsules contained a mixture 
containing about 130 milligrams of heroin hydrochloride, but there has 
been no testimony as to the quantity that was contained therein. So far as 
I know, the two minute parcels or pieces, three pieces were taken out for 
field test and that by the chemist could, so far as I know, be all the heroin 
there was in these capsules. 

THE COURT: Well, if there was any in there, it would be enough. 

MR. CUFF: But there is clearly a variance there, Your Honor. 
There is no evidence whatsoever that these capsules contained 130 milli- 
grams. | 
MR. CAPUTY: We don't have to show it, Your Honor please. 
THE COURT: I will overrule your motion. 


By the way, when you were up here before, you said that this 21 


United States Code was erroneously referred to. 
MR. CUFF: Yes, ma‘am. 
THE COURT: When I looked at the original indictment which was 
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in this case,’ the one which is signed by Mr. Acheson and by the 
Foreman, the citation is correct, 21 United States Code 174. 

MR. CUFF: This is the copy that was served on me. 

THE COURT: That is anerror. It says 274, but this is 174. 

MR. CUFF: What I mentioned is this could be prejudicial to the 
accused that the wrong citation was laid in the indictment; I wasn't say- 


ing the original wasn't proper. The wrong citation was in the one served 


on the accused. 

THE COURT: I overrule the motion. You may proceed now. 

MR. CUFF: I would like to confer with Mr. Johnson. 

THE COURT: We can take the luncheon recess and come back at 

Do you want to do that? 

MR. CUFF: | Would that be agreeable, Your Honor? 

THE COURT: Certainly. 

MR. CUFF: Thank you. 

THE COURT: All right. 

(END OF BENCH CONFERENCE.) 

THE COURT: Members of the jury, we are going to take the lunch- 
eon recess at this time, and the recess will be until 1:30. While you are 
in recess, you are not to discuss this case and you are not to permit any- 
thing to be said about it in your presence or in your hearing. 


(Whereupon, at 12:15 o'clock p.m., the luncheon recess was 
taken, to reconvene at 1:30 o'clock p.m.) 


AFTERNOON SESSION 
(The proceedings resumed at 1:30 p.m.) 
MR. CUFF: May we approach the bench? 
THE COURT: Yes. 
(AT THE BENCH) 

MR. CUFF: May it please the Court, during the recess, I discussed 
this case with the Defendant and he has elected not to testify in his own 
behalf. Now, do you think it advisable for me to have him state that before 
Your Honor for the record? 

THE COURT: You can bring him up here, if you want to. I think 
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the better thing for you to do is to say that you have explained to the De- 
fendant that he may take the stand if he wishes. : 

MR. CUFF: Yes, I have indicated to him that he may take the witness 
stand and have talked to him about it, and the quality of the: case of the 
Government and what he could contribute if he were to testify, and of his 
own free will, he has elected not to testify. 

THE COURT: Iam wondering if I recall this testimony correctly. 
Didn't the first witness say that this Defendant had kept a capsule for 
himself? 

MR. CAPUTY: Yes, Your Honor. He handed the capsules to Turner 
and said, "I am keeping one for myself." | 

THE COURT: You know, these cases that turn on whether or not 
they are acting as a procuring agent contemplate that the man not 


receive anything. 


MR. CUFF: Yes, Your Honor, that is my argument on the motion 


for judgment of acquittal. 

THE COURT: Are you saying that you don't CRE to put on any 
evidence? 

MR. CUFF: That is correct, Your Honor. There are no witnesses. 
The Defendant simply denies that he was present. But he cannot, by the 
same token, I say to Your Honor out of the presence of the jury, by the 
same token he cannot recall where he was on that particular occasion; I 
tried desperately to get him to do so and it was impossible. 

THE COURT: Maybe it would be better for me to send the jury out 
for a few minutes. You can state then in open court that you have advised 
him that he may take the stand or not, as he pleases. 

MR. CUFF: All right, fine, Your Honor. 

(END OF BENCH CONFERENCE.) 

THE COURT: Members of the jury, Iam going to ask you to go 
out of the room for a few minutes. I will send the Marshal when I am 
ready for you to come back. | 

(The jury retired from the courtroom.) 
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MR. CUFF: Your Honor, I will repeat again what I said, andI 
would suggest that perhaps the Court ask the Defendant, himself. I have 
talked to him about the advisability of his testifying; he is aware of the 
fact that he may testify, if he wishes. I have, I will state frankly, advised 


him not so to testify, but I have left the decision up to him. 
THE COURT: Mr. Johnson, under the law, you may, if you wish, 
testify in your own defense, On the other hand, if you do not wish to testify, 


why, you need not. You may do just as you like about it. 

DEFENDANT JOHNSON: There is no testimony I can give. 

THE COURT: So you elect not to take the stand, is that correct? 

DEFENDANT JOHNSON: That is correct. 

THE COURT: All right. 

MR. CUFF: I assume the Court will give the customary instruction 
that there is no prejudice connected with that? 

THE COURT: Oh, yes Now, you have mentioned several things 
that you have considered in the nature of a defense. Now, I would like, 
before you argue to the jury, for you to tell me what it is that you are 
relying upon. 

MR. CUFF: All right, Your Honor. 

Your Honor, I moved -- 

THE COURT: Now, I know what you moved. What I am trying to 
find out is, you have mentioned something about agency and you mentioned 
something about entrapment, but I am just wondering what the basis is in 
the evidence for such claims and that is the reason that I was making in- 
quiry. 

MR. CUFF: Well, the Government in its opening statement said 

that the officer had asked Turner where he could get some narcotics. 

MR. CAPUTY: No, that is not what I said in the opening statement. 

MR. CUFF: Imay be wrong about that; that is my recollection. 

MR. CAPUTY: Turner asked the officer -- 

THE COURT: It doesn't make any difference what he said anyway, 
what they have to go by is the evidence in the case. 

MR. CUFF: And it is my contention that the testimony of the officer 


21 


was consistent with that statement. Now, I may recall it incorrectly. 
THE COURT: I am going to ask Miss Deeds to read the testimony 


of the officer. 
(The Reporter read the testimony of Officer Heath.) 
THE COURT: I think that is far enough. 


(Lengthy argument ensued on the theories of agency and 
entrapment.) 


THE COURT: All right, bring the jury in. 

(The jury resumed their places in the jury pod ) 

MR. CUFF: May we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. CUFF: If it should be necessary, I renew my motion for acquittal. 

This is, of course, the end of the Defendant's case, so I renew my 
motion for a judgment of acquitaal on grounds DEeOely stated. 

THE COURT: The motion is denied. 

(END OF BENCH CONFERENCE.) 

MR, CAPUTY: May I proceed, Your Honor? 

THE COURT: Yes. 

(Counsel made closing arguments to the jury. ) 

THE COURT: Members of the jury, this concludes the case now, 
except for the charge which the judge will give to you, and your deli- 
berations. I am going to excuse you now until 9:45 in the, morning. Please 
report to the Clerk and be in the jury box promptly at 10:00. 

You are admonished that while you are in recess, you are not to 
discuss this case with anyone and you are not to permit anything to be 
said about it in your presence or in your hearing. 

You may now go. 


(Whereupon, at 3:00 o'clock p.m., the nearing recessed, to 
reconvene at 9:45 o'clock a.m. on December 19, 1961.) . 


* * * * 


Washington, D. C. 
December 19, 1961 


* * 


THE COURT: Before the jury comes in, there:is something that 
I wanted to say to.counsel. Mr. Cuff has asked, on behalf of the Defendant, 
that the jury be instructed as to entrapment. Now, I have turned this over 
carefully in my mind and have reviewed the testimony in this case and I 
don’t know that I can find anything in this case on which to base such an 
instruction to the jury. 

Now, consider the defense of insanity, some evidence has to be in, 
raising the issue, before the Government has to prove sanity. 

Now, in this case there is no testimony at all that the Police Officer 
said anything to Johnson, but only that Johnson said something to the Police 
officer, which was to drive to a specified place. Now, the only thing that 
there is in this case at all is this statement by the Police officer that 
Turner went in this restaurant and that he had money from a Policeman 
to buy narcotics, but the defense objected to the conversation that the 


officer had with Turner and there is nothing that the defense has introduced 


which I could hinge an entrapment instruction on. So I don't think that I 
can give that. 

Iam willing to give the one that you requested on agency. 

MR. CUFF:I predicated the argument, of course, on the passage 

of the money without explanation from the Police officer to Turner. 
In other words, although we don't have any evidence of what Turner said 
to the Police officer, these defendants are charged jointly, we don't have 
any -- in other words, what evidence we do have in here is equally con- 
sistent with the suggestion having come from the officer as it is with its 
having come from Turner or the Defendant. 

THE COURT: I know, but the law is that the fact that the suggestion 
comes, doesn't make it entrapment, only under certain conditions, namely, 
that the defendant had no disposition to this sort of thing and that he was 
entrapped into doing it. Now, what have we got here that indicates that? 
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We don't have anything. 
MR. CUFF: Well, except for the fact it was the Police officer who 
picked up Turner instead of Turner seeking out the Police officer. 
THE COURT: Yes, but we don't know what Turner said to the 


Police officer. 
MR. CUFF: That is correct, but we do know what ae Police officer 


did with Turner, he gave him $6. 

THE COURT: Yes, we know he gave him $6, but the law says very 
clearly that one willing and intending to commit crime, don't you know, 
that you may use stratagem to catch people like that. 

MR. CUFF: I will put a formal objection on the record, then, 

Your Honor, on the failure to instruct on entrapment. 

THE COURT: Do you want to say anything? 

MR. CAPUTY: I don't see, Your Honor please, where there is any 
evidence at all in this case which would justify an instruction on insanity. 

THE COURT: I didn’t say anything about insanity. 

MR. CAPUTY: On entrapment. And Your Honor’ s parallel of in- 
sanity has correctly stated the position of the law. In order to have an 
instruction on it, there must be something in the evidence on the part of 
the Defendant or on the part of Government's case that there was an 
entrapment here, and, as I told the jury yesterday, artifice and stratagem 
may be employed. But in this particular case, if Your Honor recalls, the 
Police officer gave Turner some money after Turner made a statement to 
him. We don't know what that statement was, but pursuant to that state- 
ment, there is no entrapment, Your Honor please. ! 

MR. CUFF: Iam going to object to this only mildly in that I think 
it was after a conversation, rather than a statement. 

MR. CAPUTY: After a conversation, after something was said, 
the Police officer gave Turner something. | 

MR. CUFF: We don't know who said what to whom and there is at 
least an element of doubt. 

THE COURT: When we don't know who said what to whom, it isn't 


enough to raise the issue of entrapment. 
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MR. CUFF: Well, except as I say, Your Honor, that following upon 
this conversation, the money is handed by the Police officer to the man 
Turner, which is equally consistent with the officer being himself the 
procuring party. 

THE COURT: Well, that is a different subject. 

MR. CAPUTY: The law is clear, the seed must be implanted into 
the mind of the defendant by the Police officer. 

THE COURT: And he had no disposition otherwise to commit the 
offense, yes. 

Well, you may have your objection, of course. 

Bring the jury in. 

(The jury resumed their places in the jury box.) 

THE MARSHAL: Anyone wishing to leave the courtroom in the next 
fifteen minutes, will do so now. You can't leave while the Judge is charg- 
ing the jury. If you are going to leave, leave now. 


THE COURT'S CHARGE TO THE JURY 

THE COURT: Members of the jury, when a case is tried to a jury, 
the court consists of the judge and the jury. Each has a separate function 
and responsibility. It is the duty of the judge to preside at the trial, to 
pass on questions of law as they arise and finally, at this stage of the 
proceeding, to explain to you the law applicable to the case, and you are 
bound and obligated to follow the judge's instructions as to the law. But 
you are the judges of the facts. You are to decide what the facts are in 

this case. You are to decide what the facts are from the evidence. 

The evidence in the case consists of the testimony which you have 
heard from the lips of the witnesses who took the stand before you. Also, 
the evidence includes the exhibits which have been admitted in this case. 
You may consider, too, as evidence in the case, those inferences which to 
your mind logically and reasonably arise from the testimony given in the 
case. 


After you have decided for yourselves what the facts are in the case, 


you then apply to those facts the law as I shall state it to you, and then 


you reach proper verdicts. 

You are not only the judges of the facts in this case, but you are 
the judges of the credibility of the witnesses. That means that you are to 
determine the credit and weight you will give to the testimony of each 
witness who took the stand. In passing upon the credibility of a witness, 
you may consider the demeanor of the witness on the witness stand, 
whether the witness impressed you as a truth-telling individual, whether 
the witness impressed you as having an accurate memory and recollection. 
Also, you may consider the probability or improbability, the reasonableness 
or unreasonableness of the testimony of a witness in deciding what weight 
you will give to it. ; 

Now, the fact that the Defendant Earl Johnson has peen indicted is 

no indication of his guilt. The only purpose of an indictment is to 
inform a defendant of the charge or charges against him and to place him 
on trial, but the indictment in and of itself is not proof of wrongdoing. 

It is merely the machinery of the law for informing a defendant of the 
charge or charges against him and placing him on trial. : 

We have in our law what is known as the presumption of innocence, 
and this is a substantial right under the law. In every criminal case, the 
accused person is presumed to be innocent and so in this case, the law 
presumes that Earl Johnson is innocent of the charges in this indictment. 
The jury is to keep the presumption of innocence in mind, as it calls for 
the acquittal of a defendant as to each charge or charges against him un- 
less to the mind of the jury, the Government has established by the evi- 
dence the guilt of the defendant beyond a reasonable doubt. 

A reasonable doubt is a doubt which is based on reason. It is such 
a doubt as would leave a juror’s mind, after a careful and candid invest- 
igation of all the facts and circumstances, so undecided that he is unable 
to say that he has an abiding conviction of the defendant's guilt. 


A reasonable doubt is such a doubt as in the graver and more im- 


portant transactions of life, would cause a reasonably prudent man to 


hesitate and pause. 
But the burden of proof which the Government has, does not require 
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that the Government establish a charge to an absolute or mathe- 
matical certainty or beyond all possibility of mistake. The burden which 
rests upon the Government is to establish the charge beyond a reasonable 
doubt. 

If, after an impartial comparison and consideration of all the evi- 
dence in the case, you can candidly say to yourselves that you are not 
satisfied of the defendant's guilt as to some charge or charges, then you 
have a reasonable doubt, and under those circumstances, it would be your 
duty to return a verdict of not guilty as to such charge or charges as to 
which you entertain a reasonable doubt. 

But if after such impartial comparison and consideration of all 
the evidence in the case, you can truthfully say to yourselves that you 
have an abiding conviction of the defendant's guilt, such as you would be 
willing to act upon in the more weighty and important matters of life re- 
lating to your own affairs, then you have no reasonable doubt, and under 
those circumstances, it would be your duty to return a verdict of guilty 
as to such charge or charges which you believe have been established by 
the evidence beyond a reasonable doubt. 

You are told that the Defendant Earl Johnson has the right to take 
the witness stand or not to take the witness stand. In this case, he has 
chosen not to take the witness stand. You are not to draw any unfavorable 
inference from the fact that he has not taken the stand. There is no obliga- 

tion on his part to prove his innocence or to introduce any evidence 
at all. As I said, the burden of proof as to the guilt of the defendant rests 
upon the Government. 

In the indictment before you, two defendants are named, John L. 
Turner and Earl Johnson, but only one of them is before you and is being 
tried today, and that one is Earl Johnson, who is seated with his counsel 
at the table on my right. So you are to return a verdict as to each of the 
charges as to the Defendant Earl Johnson. 

I will now turn to the specific charges against the Defendant Earl 
Johnson. There are three counts or charges against the Defendant Earl 


Johnson, each of which relates to narcotic drugs. The specific drug 
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mentioned in these three counts is known as heroin. Now, the law defines 
narcotic drugs as opium and any compound, manufacture, salt, derivative, 
or preparation of opium. 

It has been testified by the Government chemist in this case that 
heroin is a derivative of opium and is, therefore, a narcotic drug within 
the definition of the statute. 

Now, Counts One, Two and Three of this indictment all relate to 
one date, that is March 25, 1961, and these counts charge the defendant 
with three separate offenses growing out of the activity of that date. The 
offenses charged are as follows: 

First, that he transferred narcotics not in pursuance of a 
written order; 

Second, that he purchased and distributed them not in the 
original stamped package and not from the original stamped pack- 
age; and | 

Third, that he facilitated the concealment and sale of the cap- 
gules which had been imported contrary to law. : 

I have summarized the three charges there. Now, the charges will be 
gone into in more detail. 

Count One of the indictment charges the defendant with violating 
the requirement of the law known as Section 4705(a) of Title 26 of the 
United States Code. This count alleges that on or about March 25, 1961, 
within the District of Columbia, John L. Turner and Earl Johnson did sell, 
barter, exchange, and give away, to J oseph W. Heath, a narcotic drug, that 
is, three capsules containing a mixture totaling about 130 milligrams of 
heroin hydrochloride, quinine hydrochloride and mannitol, not in pursuance 
of a written order, written for that purpose, from the said Joseph W. Heath, 
as provided by law. 

The statute on which this count is based, reads in substance as fol- 
lows: 

It shall be unlawful for any person to sell, or to barter, or to 


exchange, or to give away narcotic drugs, except in pursuance of a 


written order of the person to whom such article is sold, bartered, 
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exchanged or given, on a form to be issued in blank for that purpose 

by the Secretary of the Treasury or his delegate. 

This statute makes it unlawful to make any sales or transfers of narcotics 
except in pursuance of a written order filled out on a blank form issued 
by the Treasury Department. The purpose of that provision is to control 
or supervise legitimate traffic in narcotics, such as is needed occasion- 
ally by physicians, and to suppress illicit traffic in narcotics. 

Now, Count Two of the indictment charges that on or about March 
25, 1961, within the District of Columbia, John L. Turner and Earl Johnson 
purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a narcotic drug, that 
is, three capsules containing a mixture totaling about 130 milligrams of 
heroin hydrochloride, quinine hydrochloride and mannitol. This is the 
same heroin hydrochloride which is mentioned in the first count of the 
indictment. 

The statute on which this Count Two of the indictment is based is 
known as Section 4704(a) of Title 26 of the United States Code and reads 
in substance as follows: 

It shall be unlawful for any person to purchase, or to sell, or 
to dispense, or to distribute, narcotic drugs, except in the original 
stamped package or from the original stamped package, and the ab- 
sence of appropriate tax paid stamps from narcotic drugs shall be 
prima facie evidence of a violation of this subsection by the person 
in whose possession the same may be found. 

The statute which I have just mentioned speaks of the absence of 
appropriate tax paid stamps which shall be prima facie evidence of a vio- 
lation of the law by the person in whose possession the same shall be found. 
Now, prima facie evidence means at first sight or on first appearance. 
Evidence establishing beyond a reasonable doubt the possession of narcotic 
drugs not in the original stamped package authorizes conviction of purchas- 
ing the drug in violation of the statute, without direct proof, either as to 
the fact of purchase or place of purchase, in view of the statutory prima 


facie evidence arising out of possession of the prescribed drug. In other 
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words, if it is proved beyond a reasonable doubt that a person had poss- 

ession of such drugs and that, while in his possession, there was no app- 
ropriate tax paid stamps for the said drug, then those facts would consti- 
tute prima facie evidence of a violation of the statute on which a jury may 


find a defendant guilty on that charge, if it sees fit to do SO, without re- 


quiring further proof. 

This provision regarding possession does not in any way detract 
from what I have said to you in respect to the presumption of innocence 
with which a defendant stands clothed in a criminal case, including this 
one, or what I have said to you in respect of the burden of proof. But 
such absence of stamps shifts the burden of going forward upon the def- 
endant to rebut the presumption raised by the statute, and it becomes his 
burden to offer evidence to explain the absence of stamps, should you find 

beyond a reasonable doubt that he purchased, or sold, or dispensed, 
or gave away narcotic drugs, not in the original stamped package and 
not from the original stamped package. | 

Count Three of the indictment charges that on or about March 25, 
1961, within the District of Columbia, the Defendants John L. Turner and 
Earl Johnson, facilitated the concealment and sale of a narcotic drug, 
that is, three capsules containing a mixture totaling about 130 milligrams 
of heroin hydrochloride, quinine hydrochloride, and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of John L. 
Turner and Earl Johnson, into the United States contrary to law. And 
this is the same heroin hydrochloride which is Se in the first and 
second counts of the indictment. | 

The statute involved in this Count Three is Title 21, Section 174 of 
the United States Code. This section provides: 

Whoever, fraudulently or knowingly, aaportss or brings any 
narcotic drug into the United States or any territory under its con- 
trol or jurisdiction, contrary to law, or receives, conceals, buys, 
or sells, or in any manner facilitates the transportation or conceal- 
ment or sale of any such narcotic drug, after being imported or 
brought in, knowing the same to have been imported or brought into 


30 


the United States, contrary to law, shall be punished as the law 
provides. 
Now, this law goes on further to say this: 

Whenever on trial for a violation of this section, the defendant 
is shown to have or have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to authorize convic- 
tion unless the defendant explains the possession to the satisfaction 


of the jury. 
In other words, if you find beyond a reasonable doubt that the defendant 


had possession of this narcotic drug on or about the date named in Count 
Three, within the District of Columbia, then from that fact alone, you are 
at liberty to find the defendant guilty of a violation of the statute without 
anything more, unless the defendant, either by himself or by some other 
witness, explains the possession of the drug to the satisfaction of the jury. 

Now, you will recall that each of these counts refers to three cap- 
sules containing a mixture totaling about 130 milligrams of heroin hydro- 
chloride, quinine hydrochloride, and mannitol. 

Now, it has; been commented upon that the chemist did not specify 
the number of milligrams. It isn't essential that the number of milligrams 
be supported by the evidence. What is essential is that the evidence indi- 
cate that the three capsules did contain a narcotic drug, that is, heroin. 

Now, you are told that you are to be guided by your own recollect- 
ion of the evidence in the case. Now, the attorneys in their arguments 

have commented to some extent upon what they say the evidence is, 
and I may, I expect to comment with respect to the evidence; but when 
either counsel or the Court comment on the evidence, you are to keep in 
mind that you are to be governed by your own recollection of the evidence. 

My recollection of the testimony of the Police Officer is about as 
follows: This officer, the plain clothes officer, gave $6 to John L. Turner 
to be used for narcotics. While the officer waited in his car, Turner 
went into a restaurant, Turner came out of the restaurant with Defendant 
Johnson and several other people, and they all got into the officer's car 
and Johnson then told the Police Officer to drive to a specified area and 
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the officer did as he was told. Turner gave to Johnson the money already 
mentioned and money was also given to Johnson by some of the other per- 
sons who entered the car when Johnson did. : 

Upon arrival at the specified place, Johnson left the car and was 
gone for a brief period of time. After he was back in the car, Johnson 
gave to Turner three capsules and said, in effect, that he, Johnson, had 
kept one capsule for himself. Johnson also gave something to the others 
in the car who had given him money. 

When Johnson had finally left the car, Turner then turned over to the 
Police Officer the three capsules which Johnson had given to Turner. The 
officer further testified that the capsules in evidence here are the cap- 

sules which Johnson gave Turner and which Turner, in turn, gave 
to the Police officer. 

Now, as you know, there was no evidence in this case that Johnson 
personally received any money from the Police officer or that Johnson 
personally gave the Police officer narcotics, In connection with the three 
capsules, the Defendant Johnson has been indicted under a law which pro- 
vides that one who aids or abets or counsels the commission of an offense 
against the United States is himself a principal offender. 

So the question you have to decide is whether Johnson conducted 
himself, in regard to the sale made by Turner to the Police officer, in 
such a way as to make him, Johnson, responsible as a seller. In other 
words, if Turner made a sale to the officer, was Turner aided and abetted 
by Johnson? To state it another way, was Turner doing the selling to the 
officer and, if so, was Johnson the seller's helper? 

Mr. Cuff, the attorney for the defendant, takes the view that Turner 
was not a seller of any narcotics to the Police officer. ‘He contends that 
what Turner did, he did not in his own behalf but on behalf of the Police 
officer as the prospective purchaser. Stated another way, the defendant's 
attorney, Mr. Cuff, claims that Turner acted as a procuring or purchas- 


ing agent for the Police officer, rather than as a seller; 


Going a step further, the defendant's attorney, Mr. Cuff, contends 
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that if the Defendant Johnson aided and abetted Turner, that such 
aiding and abetting would not be in selling narcotics, but only as a pur- 


chasing agent for the officer. Of course, in making these arguments, 


the defense bases it upon the testimony which you heard, which was pro- 
duced by the Government in its own behalf. 

If the jury should believe from the evidence that Turner undertook 
to act as a purchasing agent in behalf of the Police officer, rather than 
in his own behalf, and in so doing was aided by the Defendant Johnson and 
that in such aiding, Johnson purchased narcotics from a third person with 
whom he was not associated in selling, and thereafter delivered the nar- 
cotics to Turner, who in turn delivered them to the Police officer, then 
under those circumstances the Defendant Johnson would not be a seller 
of narcotics and your verdict under Count One, in that event, would be 
not guilty. 

On the other hand, if you believe from the evidence and believe 
beyond a reasonable doubt that Turner was acting in his own behalf in the 
acquisition and sale of narcotics to the Police officer, and that he was 
aided and abetted therein by the Defendant Johnson, then your verdict 
under Count One would be guilty. 

You will notice by carefully reading Count One, that it charges that 
Turner and Johnson did sell, barter, exchange, and give away three 
capsules containing a narcotic drug, to Joseph W. Heath, the Police officer. 

This charges four different ways of violating the law; in other words, 
it says, did sell, barter, exchange, and give away. You are told that it 
is sufficient if the Government proves beyond a reasonable doubt that the 
law was violated in any one of these four ways. It is not necessary to 
prove that Turner and Johnson did all four of those things, that is, that 
they did sell and did barter and did exchange and did give away the three 
capsules. It isn’t necessary, as I said, to prove that they did all four of 
those things, but only one. 

I have discussed the sale aspect of Count One. There was no 
evidence in this case, according to my recollection, relative to the bartering 


33 


or exchanging or giving away narcotic drugs, so the question as to Count 
One is whether the Defendants Turner and Johnson sold a narcotic drug 
as charged in Count Cne. 

When you come to consider Count Two, you will see , that there are 
different ways of violating the law under which that count is drawn, Count 
Two charges that the Defendants Turner and Johnson purchased, sold, 
dispensed, and distributed, not in the original stamped package, the nar- 
cotics. It is not necessary that either a purchase or a sale be proven as 
to that count. If it be shown beyond a reasonable doubt that the defendant 
had narcotic drugs in his possession and that he distributed them, not in 
the original stamped package, that would be enough to convict. 

Count Three also may be violated in different ways. You are told 
that if one of the ways mentioned in Count Three is established by the 
evidence beyond a reasonable doubt, that would be enough to convict. 

Now, you are told this, that you are to return three verdicts. You 
are to return a verdict as to Count One, as to Count Two, and as to Count 
Three, depending upon what you find the facts to be. 

Two verdicts are possible in respect of each count, a verdict of 
guilty or a verdict of not guilty. You may returna verdict of guilty as 
to a count only if you believe that the charge in the count has been estab- 


lished beyond a reasonable doubt; otherwise, you would acquit. 


Are there any objections or requests and, if so, counsel may come 
to the bench. 


MR. CAPUTY: I have nothing. 
(AT THE BENCH:) 

MR. CUFF: I object to the Court's failure to instruct the jury on 
the element of entrapment and the doubt that may exist that an entrapment 
could be found on the facts of this case. 

THE COURT: Very well. 

MR. CAPUTY: Will Your Honor tell them the verdict must be 
unanimous ? 

THE COURT: Certainly. 

(END OF BENCH CONFERENCE.) 
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THE COURT: Members of the jury, your verdict in respect of each 

count is to be unanimous, that is, all twelve of you must agree to it. 
* * * * * 

You may now retire and give to this case the same conscientious 
consideration that you would any matter of importance in your life. 

If the alternate juror has anything back here in the jury room, such 
as a hat or coat or papers, he may go and get them. 

You may now retire. 

(At 11:00 a.m., the jury retired to deliberate upon its verdict.) 


(At 3:10 p.m., the following proceedings were had:) 

THE COURT: Bring the jury in. 

(The jury entered the courtroom.) 

THE CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN: Yes, sir. 

THE CLERK: What say you as to the Defendant Earl Johnson on 
Count One? 

THE FOREMAN: Guilty. 

THE CLERK: Count Two? 

THE FOREMAN: Guilty. 

THE CLERK: Count Three? 

THE FOREMAN: Guilty. 

THE CLERK: Members of the jury, your foreman says that you 
find the Defendant Earl Johnson guilty on each count of the indictment as 


69 indicted, and that is your verdict, so say you each and all? 


(The jury signified affirmatively.) 

MR. CUFF: Iask the jury be polled. 

THE COURT: All right. 

(The Clerk polled the jury.) 

THE CLERK: The jury has been polled. Ladies and gentlemen, 
you are now excused subject to phone call. If your services are needed 
any more this month, you will be called on the telephone. 
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THE COURT: Just one moment. Is there any juror whose name 
the Clerk did not call? | 

(No response. ) 

THE COURT: Very well, you may now go. Thank you. 

(The foregoing proceedings were concluded. ) 


CERTIFICATE OF OFFICIAL COURT REPORTER 


I, Margaret A. Deeds, Official Court Reporter of the United States 
District Court for the District of Columbia, hereby certify that the fore- 
going is the official transcript of the above-entitled proceedings. 

Dated this 14th day of March, 1962. ) 

/s/ Margaret A. Deeds 
OFFICIAL COURT REPORTER 


[Filed January 26, 1962] 
JUDGMENT AND COMMITMENT 

On this 26th day of January, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by cousel, Michael J. 
Cuff, Esquire: | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of unlawfully sell- 
ing, possessing, and facilitating the concealment of narcotics, knowing 
the same to have been imported contrary to law (26 U.S.C. 4705a, 4704a, 
and 21 U.S.C. 174) as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for'a period of seven (7) years on Count One; seven (7) 
years on Count Three, said sentence on Count Three to run concurrently 
with the sentence imposed on Count One; and one (1) year to seven (7) 
years on Count Two, said sentence on Count Two to run concurrently 
with the sentences imposed on Counts One and Three. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Burnita Shelton Matthews 
United States District Judge 


Clerk 


[Filed February 6, 1962] 
NOTICE OF APPEAL 
Name and address of appellant: Earl Johnson -- D.C. Jail 
Name and address of appellant's attorney: None 
Offense: Violation 26 U.S.C. #4704(a), 4705(a) and 21 U.S.C. 274 
Concise statement of judgment or order, giving date, and any sentence 
Adjudged guilty and sentenced 26 January 1962: 
Count I -- seven (7) vears 


to be served 
Count II -- one (1) to seven (7) 


concurrently 
Count III -- seven (7) years 
Name of institution where now confined, if not on bail: D.C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
29 January, 1962. /s/ Earl Johnson 


Appellant 


ttorney for Appellant 


